	CRIMINAL LAW OUTLINE


PRIMA FACIE CASE
Four main elements for criminal liability 
· The voluntary criminal act (actus reus)

· The criminal state of mind (mens rea)

· Concurrence between actus reus and mens rea (result doesn’t matter)

· Causation of harm

· The absence of a defense of justification or excuse 
OVERVIEW
A.
Sources of Criminal Law

1.
Common Law: In English common law, originally there were seven common law felonies (mayhem, homicide, rape, larceny, burglary, arson, and robbery) (EE, pg. 2) but in modern American law, all felonies have been adopted by the legislatures

· Pros - Allows courts to punish harmful behavior; Discourages exploitation of loopholes

· Cons - D doesn’t know ahead of time (i.e., If I had known it was a crime...); Potential for abuse of judicial power

2.
Statutes: Laws made by the legislature

3.
Constitutional Law: The Constitution can protect the rights of Ds and minority viewpoints and can limit the legislature’s ability to pass certain laws 

B.
Types of Crimes

1.
Result crimes = Usually have a result evidencing the crime (e.g., dead body)

2.
Conduct crimes = Crimes where the attendant circumstances make it criminal (e.g., drunk in public: it's okay to be drunk at home, it's okay to be out in public, but being in public with the attendant circumstance of being drunk is a conduct crime)

3. 
Felony = All crimes punishable by death or imprisonment exceeding one year (BarBri, pg. 3)


4.
Misdemeanor = Crimes punishable by imprisonment for less than one year or by a fine only (BarBri, pg. 3)

CRIMINAL LAW STATUTES & PRINCIPLES OF INTERPRETATION
A.
Maxims of Statute Interpretation - principles used when interpreting statutes

1.
Principle of Legality

a.
Prohibits punishment where there is no law

b.
Nullum crimen, nulla poena, sine lege: There’s no crime without law, no punishment without law

c.
Rationale: People must have fair notice of what behavior is criminal, so that they can decide whether or not to engage in the conduct (thus satisfying the mens rea element). The principle of legality means that before a person can be convicted and punished for engaging in a given conduct, the conduct must have been legislatively prohibited at the time that the person engaged in the conduct. (EE, pg. 5)

· To prevent the government from tyrannizing its enemies by enacting vindictive, retroactive criminal legislation. 

· It furthers individual autonomy and maximizes the opportunity of individuals to pursue their own purposes and ends by reducing the risk that a person’s lawful conduct will be punished retroactively. 
· Justified in fair notice grounds.
d.
Commonwealth v. Mochan, Penn. 1955 (CB, pg. 88) - Obscene and harassing phone calls
· Issue: Whether the alleged crime could be prosecuted and the offenders punished under common law?
· Rule: "Whatever openly outrages decency and is injurious to public morals is a misdemeanor at common law." [Judge Hirt]
· Holding:  The harassing phone calls constitute a common law misdemeanor.
· Court Order: Affirmed trial court's judgment and sentencing.
· Dissent: Disagrees w/ majority b/c the court overstepped the legislature's role in defining a new crime. Says that D didn't have fair warning that his conduct was criminal. Worries that declaring anything that could potentially injure public morality as "criminal" could vastly expand the types of conduct that courts find to be criminal. 
e.
Keeler v. Superior Court of Amador County, Cal. 1970 (CB, pg. 91) - “I intended to kill my ex-wife's fetus, I just didn't think it was murder." 
· D hit his ex-wife's pregnant abdomen. The baby was delivered stillborn. D was charged murder. Penal Code Section 187 “Murder is the unlawful killing of a human being with malice aforethought.”

· Issue: Whether the unborn fetus, which may have been viable with modern medicine, is a human being for purposes of sustaining a murder charge?

· Holding: The viable fetus is not a human being.
· Reasoning:

· At common law, the human being does not include fetus. 

· Rule of strict construction

· Fair warning 

· Amendment aftermath: fetus was added into the definition of murder. 

There are three interrelated corollaries to the legality principle:

2.
Void-for-Vagueness Doctrine: Criminal statutes should be understandable to reasonable persons; prevents judicial crime-making

a.
Based on Fifth Amendment with respect to federal statutes and on Fourteenth Amendment (Due Process Clause) with respect to state statutes

b.
Provides fair notice of what conduct is criminal

c.
Laws that are so vague that ordinary people cannot reasonably determine what they mean OR which give law enforcement excessive discretion to arrest or prosecute

· A penal statute defines the criminal offense with sufficient definiteness that ordinary people can understand what conduct is prohibited and in a manner that does not encourage arbitrary and discriminatory enforcement.
· Rationales of the vagueness doctrine 

· First, it fails to give adequate notice of what is prohibited. The lack of fair warning is a recurrent theme in vagueness decisions. 

· But it is fictive that other laws provide effective notice; ordinary people have no access to the statute or counsel. Also the precision required of a penal statute need not appear on its face. 
· Second, an indefinite law invites arbitrary and discriminatory enforcement

· But virtually any law allows arbitrary enforcement
3.
Rule of Lenity

a.
Resolves ambiguity in laws in favor of D

b.
Not expressly adopted by MPC (EE, pg. 9)

c.   
Historically, two basic ways to apply the rule:

· If there are two or more ways to interpret the statute, pick the one that favors D as the statute language and the circumstances of its application may reasonably permit.
· Only after exhausting other interpretation tools and it is still ambiguous, the rule of strict construction then applies.
· Most modern courts use it in the second way.
4.
Ex Post Facto Laws (from Constitution)

a.
Prohibits retroactive criminalization (i.e., prosecuting someone for conduct which was legal at the time but was criminalized later) and retroactive punishments

b.
Prohibits retroactive application of statutes that criminalize previously legal conduct OR that increase severity of the crime or the punishment

· The ex post facto prohibition is expressly limited to legislature; but concern that due process prohibits such judicial construction of criminal statutes and respect for the separation of powers has influenced courts to avoid such interpretation. Bouie
· Rationale: the constitutional restraint ensures that the legislature gives fair warning of criminal conduct and its consequences.
c.
Keeler - although California legislature added the term "fetus" to the murder rule, Keeler could not have been prosecuted afterwards b/c to do so would violate the ex post facto principle.

5.
Proportionality

a.
Punishment must be proportionate to the crime, although lex talionis punishments (eye for an eye) are not necessarily feasible or constitutional

6.
Presumption of Innocence

a.
State must overcome presumption of innocence beyond a reasonable doubt

Owens v. State, (Maryland Court of Special Appeals, 1992), pg. 13

Drunk Driver v. State

1. Issue: Is a conviction based only on circumstantial evidence sufficient enough to be sustained?

a. Issue is of legal sufficiency of circumstantial evidence

2. Holding: A conviction based entirely on circumstantial evidence cannot be sustained unless the circumstances are inconsistent with any reasonable hypothesis of innocence. 

3. Procedural History: D appealed DUI conviction. Court affirmed and upheld conviction.

4. Facts: 

a. D was found asleep behind the wheel of a vehicle parked on a private driveway (not D’s driveway) at night with the lights on and the motor running. 

b. D was intoxicated and empty beer cans were inside the vehicle.

c. D was parked in someone else’s driveway, which supported the theory that D had driven to the driveway from elsewhere.

5. Rule: A conviction based on circumstantial evidence alone is not to be sustained unless the circumstances are inconsistent with any reasonable hypothesis of innocence.

6. Rationale:

a. The conviction was based entirely on circumstantial evidence.

b. There were two interferences about how the vehicle got to the driveway:

c. The driver and vehicle arrived at the driveway from somewhere else (this plus the fact that D was drunk supports the drunk driving conviction); OR

d. The driver had just gotten into the vehicle and was about to depart somewhere.

e. Court looked at the totality of the circumstances and decided that there was no reasonable inference supporting D’s claim of innocence. 
B. Approaches to Statutory Interpretation - How do courts interpret and apply statutes?

1.
Purpose - What goals was the legislature trying to accomplish? Tries to discern the legislative intent by looking at policy and at legislative history 

2.
Textual Analysis - Looks at the words used, the words not used, and the grammatical construction

3.
Precedent - Considers whether preceding cases are sufficiently similar to the present case as to be applicable

4.
United States v. Foster – What does it mean to carry a gun?

United States v. Foster, (U.S. Court of Appeals, 9th Cir., 1998), pg. 116
Federal government v. Drug trafficker

1. Issue: In order for a D who was in a vehicle to be convicted of “carrying” a gun, must the gun be within hand’s reach while the car was in motion?

a. What does it mean to “carry” a gun?

2. Holding: Yes, in order to be convicted of “carrying” a gun, the weapon must have been within hand’s reach while the car was in motion. 

3. Procedural History: D appealed a conviction for carrying a firearm while drug trafficking. D was convicted of drug trafficking and given a longer sentence b/c of § 924(c)(1)’s sentence enhancement provision. Court reversed. 

4. Facts: 

a. D was driving in his pickup truck when the police pulled him over and arrested him. 

b. D had a load semiautomatic weapon and methamphetamines in the truck bed.

5. Rules: 

a. 18 U.S.C. § 924(c)(1) applied a sentence enhancement to anyone who “uses or carries a firearm” during the commission of a violent crime or while trafficking drugs.

b. Rule of Lenity - Doctrine that where a statute is ambiguous as the term of punishment imposed, then it should be construed in favor of the less severe (more lenient) punishment.

6. Rationale:

a. Judge Kozinski reasoned that the key aspect of “carry” is not that the weapon be actually carried upon the person, but that it was in easy reach and could quickly be put to use.

b. Applies the rule of lenity - “Where a criminal law is ambiguous, we are wary of imposing criminal liability for conduct that the law does not clearly prohibit.” (CB, pg. 119)

c. Argues that if the legislature wanted the courts to impose the higher sentence, then the legislature could re-write the law and clarify.

7. Dissent: Dissent argues that the majority’s argument is an exercise in legal semantics. The dissent reasoned that the law penalized people who transported weapons by car or truck; the fact that the gun was not in D’s immediate reach was irrelevant to the spirit of the law. 
The Queen v. Dudley & Stephens, (Queen’s Bench Division, 1884), pg. 48

Queen v. Castaways who killed and ate a fellow crew member while stranded at sea

1. Issue: Is necessity a valid excuse for killing an innocent person?

2. Holding: No, an innocent person may not be killed in order to save the life of another. Necessity is a defense only when the killer has been  assaulted or endangered by the victim; extreme hunger does not necessitate killing an innocent person.

3. Procedural History: Appeal of jury’s verdict finding Ds guilty of murder. Court affirmed. The sentence was later commuted by the crown to six months’ imprisonment.

4. Facts: 

a. Dudley & Stevens were cast away during a storm from their ship on the high seas 1600 miles from the Cape of Good Hope.

b. They were on an open boat with two other people, Brooks and Foster, without any water and a very limited supply of food for about three weeks.

c. Foster was very sick, and likely near death anyway.

d. Dudley, Stephens, & Brooks discussed whether they should kill and eat Foster, since he likely would have died anyway, and that if they didn’t, then they would all die by the time Foster died naturally. Nobody consulted Foster.

e. Brooks didn’t consent to killing Foster, but Dudley & Stephens killed Foster. All three survivors ate the boy.

f. They were rescued four days later and Dudley & Stephens were charged with murder.

5. Rule: Homicide may not be excused when the person killed is an innocent victim. 

6. Rationale:

a. Don’t want to encourage killing of innocent people, even in hard times. 

THE PURPOSES OF PUNISHMENT
A.
Why do we punish people? What is the rationale for different sentences and punishments for different crimes and for different Ds?

B.   Punishment = Suffering that is (1) purposely inflicted (2) by the state (3)b/c one of the state’s laws was violated (EE, pg. 19)

C.
Utilitarian - Society should take a cost-benefit approach when deciding whether and how to punish people convicted of crimes 
· Approaches include general deterrence and specific deterrence, incapacitation, rehabilitation
· Society has the right to take measures to protect its members
· Criminals are rational calculators
· Criticism: You punish criminal more than what they deserve.

D.
Retributivist - Society should only punish people who are morally blameworthy

· Positive: duty to punish guilty people

· Negative: don’t punish innocent people

· Voluntary choice of the society

· Criticism: how does the punishment makes up for wrongs inflicted on the society?

· Proportionality

· Criticism: ambiguity 

· Assaultive retribution: the view that we should treat “criminals as rather like noxious insects to be ground under the heel of society”

· Protective retribution: a just society has a right to punish culpable wrongdoers but criminals themselves have a right to be punished (“you made a free choice, now you must live with the consequences”)
E.
Purposes of Punishment - The purpose of punishment is important to shape your arguments
1.
General Deterrence - Discourages others from engaging in similar conduct [U]

2.
Specific Deterrence - Discourages D from repeating the crime [U]

3.
Rehabilitation - “Cures” D; Allows D to re-enter society [U]

4.
Incapacitation - D no longer able to commit more crimes; makes society feel safer [U]

5.
Positive: duty to punish guilty people [R]

6.
Negative: don’t punish innocent people [R]

The Queen v. Dudley & Stephens, (Queen’s Bench Division, 1884), pg. 48

Queen v. Castaways who killed and ate a fellow crew member while stranded at sea

1. Issue: Is necessity a valid excuse for killing an innocent person?

2. Holding: No, an innocent person may not be killed in order to save the life of another. Necessity is a defense only when the killer has been assaulted or endangered by the victim; extreme hunger does not necessitate killing an innocent person.

3. Procedural History: Appeal of jury’s verdict finding Ds guilty of murder. Court affirmed. The crown later commuted the sentence to six months’ imprisonment.

4. Facts: Dudley & Stevens were cast away during a storm from their ship on the high seas 1600 miles from the Cape of Good Hope.

a. They were on an open boat with two other people, Brooks and Foster, without any water and a very limited supply of food for about three weeks.

b. Foster was very sick, and likely near death anyway.

c. Dudley, Stephens, & Brooks discussed whether they should kill and eat Foster, since he likely would have died anyway, and that if they didn’t, then they would all die by the time Foster died naturally. Nobody consulted Foster.

d. Brooks didn’t consent to killing Foster, but Dudley & Stephens killed Foster. All three survivors ate the boy.

e. They were rescued four days later and Dudley & Stephens were charged with murder.

5. Rule: Homicide may not be excused when the person killed is an innocent victim. 

6. Rationale: Don’t want to encourage killing of innocent people, even in hard times. 

People v. Du, (Superior Court, L.A. County, 1991), pg. 53 and People v. Superior Court (Du), (California Court of Appeal, 2nd District, 1992), pg. 50

State v. Convicted manslaughterer

State v. Lower court 

1. Issue: In determining whether D should be put on probation, must the court consider the unusual circumstances of the case, such as provocation?

a. Factors to consider when imposing punishment; Rationale for punishment

2. Holding: Yes, the court must consider unusual circumstances when determining punishment. 

3. Procedural History: Du was convicted of manslaughter and sentences to ten years’ imprisonment. The trial court suspended the sentence. The prosecution appealed the suspension. A probation officer recommended that Du be sentenced to state prison, even though Du was unlikely to pose a threat to society.

4. Facts: Du family owned a convenience shop in a bad part of L.A. where they had lots of problems with gang, burglary, and shoplifting. 

a. The gangs had threatened Du family’s son, so his mother (Du) was running the shop on the day the shooting occurred

b. Du, a Korean convenience shop owner, shot to death Latasha Harlins, a 15 year old African American girl, who Du believed was trying to shoplift.

c. Du confronted Latasha, who punched Du in the face twice. 

d. Du had no criminal history and believed she was acting in self-defense.

e. The trial court imposed a lighter sentence, reasoning that Du was unlikely to pose any threat to society; there was public outcry, claiming that court imposed a lighter sentence b/c the victim was black and that the court valued black lives less than other murder victims.

5. Rule: What factors should be considered in punishing a D?

a. “In imposing [a] sentence, I must first consider the objectives of sentencing a D: (CB, pg. 54)

i. To protect society;

ii. To punish D for committing a crime

iii. To encourage D to lead a law-abiding life

iv. To deter others

v. To isolate D so she can’t commit other crimes

vi. To secure restitution for the victim

vii. To seek uniformity in sentencing

6. Rationale: The trial court judge reasoned that none of these objectives would be met by imprisoning Du.

United States v. Gementera, (U.S. Court of Appeals, 9th Cir., 2004), pg. 59

Federal government v. Convicted mail thief

1. Issue: Is requiring a convicted mail thief to stand outside of a post office while wearing a sign saying, “I stole mail. This is my punishment.” reasonably related to the legitimate statutory objective of rehabilitation?

2. Whether punishment reasonably relates to objectives of sentencing guidelines

3. Holding: Yes, “the condition imposed on D was reasonably related to the legitimate statutory objective of rehabilitation.” (CB, pg. 64)

4. Procedural History: D was convicted of stealing mail. As part of his sentence, judge required him to wear a sign and stand outside of post office. D appealed, arguing that condition was imposed for impermissible purpose of humiliation. 9th Circuit affirmed.

5. Facts: D stole mail from several mailboxes on Fulton Street in San Francisco. Although only 24 years old, he had a growing rap sheet. 

6. Rule: The statute required that “any condition [of punishment must] reasonably related to a legitimate statutory purpose. Two-prong test: 

a. The court must determine whether the sentencing judge imposed the conditions for permissible purposes, and

b. The court must determine whether the conditions are reasonably related to the purposes.

7. Rationale:

a. “Mail theft is an anonymous crime...the court aimed to break D of the illusion that his theft was victimless or not serious...The humiliation or shame he experiences...should have a specific rehabilitative effect on D that could not be accomplished by other means.” (CB, pg. 61)

8. Dissent: Dissent argued that the shaming punishment was intended only to humiliate D and would not rehabilitate him or deter him from future crimes. “When one shames other person, the goal is to degrade the object of shame, to dehumanize him.” 

F. Jury Nullification - When jury decides that D is guilty but chooses to set aside the law and not convict
State v. Ragland, (Supreme Court of New Jersey, 1986), pg. 19
State v. Convicted Felon

1. Issue: Is the power of the jury to acquit, despite overwhelming proof of guilt and the jury’s belief, beyond a reasonable doubt, that D is guilty, one of the essential attributes of the right to trial by jury?  Issue is about jury nullification

2. Holding: No, the power of the jury to acquit, despite overwhelming proof of guilt and the jury’s belief that D was guilty (i.e., jury nullification), is not an essential attribute of the right to trial by jury.

3. Procedural History: D was convicted for armed robbery. D appealed, arguing that the trial court judge should have not have told the jury that they “must find him guilty” if they found that the facts supported the charge of possessing a weapon during a felony. D argued the judge should have told the jury that they had the power of nullification. Reversed on other grounds.

4. Facts: The trial court judge instructed the jury that if they found that D was in possession of a weapon during the commission of the robbery, then they “must” find D guilty. 

5. Rule: Telling the jury that it has the right to nullify the law (i.e., acquit despite guilt) is not mandated by the Constitution, common law, or statute.

6. Rationale: Court reasoned that juries had the power of nullification, not the right to nullification. 

a. Court applied public policy rationale, saying that jury nullification, although unavoidable, was undesirable, because it undermines fair application of law, and that telling the jury about jury nullification basically advertises that the jury is “free to ignore the law.” (CB, pg. 21)

b. Proponents of jury nullification says it allows the jury to act as the “conscience of the community” by refusing to apply unfair laws. (CB, pg. 20)

ACTUS REUS 

A. Actus Reus of an offense consists of 1) a voluntary 2) act 3) that causes 4) social harm. 

B. Voluntary Act Requirement

a. Prosecutors often use a person’s actus reus in proving D’s mental state (mens rea) because human conduct is generally the product of mental processes. [EE p 38]

b. No legal requirement to act, just moral obligation.  However, some states have enacted Good Samaritan statutes that make it a criminal offense to refuse to help those known to be in serious peril when aid could be provided without danger.

c. No criminal liability for thoughts. (p 127, Note 2)

d. Criminal liability must be based on voluntary acts.  

i. Martin v. State, p.127: Cops arrested Martin at his home and took him onto the highway where he allegedly manifested a drunken condition by using loud and profane language.  D was convicted of being drunk on a public highway.  Issue is whether D’s appearance in public must be voluntary.  Rule: a voluntary appearance is presupposed in the crime of being drunk on a public highway.  Holding: forced appearance in a designated public place with drunken characters is not a crime under the statute. 

1. Two elements for the statute: 

a. Appear in a public place

b. Manifest a drunken condition

2. Legal principle: must be a voluntary act in order for there to be criminal liability.

a. He got voluntarily drunk, but did not voluntarily appear in public.  Court says “a voluntary appearance is presupposed.”

3. Retributive justification: criminal punishment is reserved for people who are morally blameworthy.

4. What could a prosecutor do under Decina decision? 

a. Try to argue that it is a foreseeable drunkenness. Move back in the time chain, and then it was voluntary act at some point. Also show the link between his voluntary act and the consequences.

b. Drunken driving is voluntary even though DUI is not voluntary under the normal definition.  Drunkenness is not an excuse for most acts. 

C. Voluntariness:

a. MPC § 1.13(2) defines an act or action as “a bodily movement whether voluntary or involuntary.” 

b. MPC § 2.01(1) a person is not guilty of a crime unless “his liability is based on conduct that includes a voluntary act or the omission to perform an act of which he is physically capable.”

c. It must result from an exercise of will.  Consciousness is the minimum requirement.

i. General rule: if a person acts while unconscious or physically unable to control their actions, the action is considered involuntary, and hence not a "bad act" for purposes of criminal law.

1. MPC § 2.01(a) not voluntary acts:

a. Reflex or convulsion

b. A bodily movement during unconsciousness or sleep

c. Conduct during hypnosis or resulting from hypnotic suggestions

d. Bodily movement that otherwise is not the product of the effort or determination of the actor, either conscious or habitual.

e. Utter (p 129): WW2 vet stabs and kills his son while extremely drunk.  Claims it was a conditioned, unconscious response to someone coming up from behind him resulting from his experiences in jungle warfare and thus, not a voluntary act.  

i. Issue: What is the meaning of the word “act” and is it a valid defense to say that a response was “conditioned” (differs from the irresistible impulse theory of criminal insanity that has been rejected in this state) and thus, involuntary.

ii. Rule: An act must be a willed movement or the omission of a possible and legally-required performance. This is essential to the actus reus rather than the mens rea.  A spasm is not an act.

iii. Rule: The absence of consciousness not only precludes the existence of any specific mental state, but also excludes the possibility of a voluntary act without which there can be no criminal liability.

iv. Holding: Court says an unconscious or automatistic state at the time of the act is a valid defense, but it is an issue of fact and should be submitted to a jury unless there is not enough evidence to support it.  Here, there is not enough evidence for the jury to determine or reasonably infer what happened in the room at the time of the stabbing and whether a triggering stimulus existed, so D’s conditioned response defense will not go to jury. 

v. Differs from Martin because Martin’s involuntariness was forced by third party.

ii. Even if act is done under duress, still considered voluntary.  Must rely on defenses to avoid penalty. [EE 39]

iii. Self-induced state: A voluntary act is not rendered involuntary simply because it may include an involuntary act or because it had unintended consequences (if a gun goes off and kills someone while you are waving it around, the actus reus of waving it around satisfies actus reus) EE p 47 problem 1b.

d. Exception: sometimes the law ignores that the act itself is not voluntary. The law traces back to the prior voluntary action. E.g. drunken driving 

i. Special rule for drinking and drug intake: if a person knowingly and voluntarily consumes alcohol or drugs, the law assumes that their later actions are voluntary, even if they are so drunk/high that they have lost consciousness.

e. People v. Decina, p.133 Note 6: involuntary act in a voluntary course of conduct
i. Holding: The indictment for “operating a vehicle in a reckless or culpably negligent manner, causing the death of four persons” was sustained.

ii. Rule: the admittedly involuntary character of the seizure did not vitiate D’s responsibility for his voluntary acts prior to losing consciousness. He knew that he might lose consciousness. The earlier voluntary act of getting into the car and driving it satisfies the voluntary act element of the crime. If he did not know that he was subject to epileptic seizures, he would not be guilty. 

iii. “Who operates or drives any vehicle of any kind in a reckless or culpably negligent manner.”  Did Decina really drive in a reckless or culpably negligent manner? It is debatable despite the holding. Whether his choice to drive is the offense itself (driving recklessly) is a question of statutory construction. Under Decina, it was reckless if he had prior knowledge.

iv. Compare to Utter.  If Utter’s alleged conditioned response were known to be related to his drinking, his voluntary act of drinking with knowledge that it brings on the conditioned response could be considered reckless. 

f. Involuntary crime? 

i. Voluntary manslaughter includes killing in heat of passion or while committing a felony. 

ii. Involuntary manslaughter occurs when a death is caused by a violation of a non-felony, such as reckless driving (called “vehicular manslaughter”).

g. Constitutionalizing voluntariness? 

i. Robinson v. CA: [Not in our reading]

1. The Court ruled that convicting someone for being addicted to the use of narcotics violated the 8th Am guarantee against cruel and unusual punishment.

2. Expansion: the state cannot criminalize mere status or condition (i.e. drug addiction). 

ii. Powell v. Texas: [Not in our reading]

1. The Court sustained a prosecution for intoxication in a public place.  

2. Mathieson: you can almost always find a conduct in a status.

iii. Justice Marshall: The federal Constitution goes only a very small way into the substantive criminal law. Notions of voluntariness are left to the state legislatures.

h. How do you evaluate the requirement of voluntariness? 

i. Involuntary acts = those over which individual has no conscious control. 

1. Missing the minimum link between mind and body

2. Physically coerced movement

3. Reflex movements

4. Muscular contraction or paralysis produced by disease

5. Unconsciousness

D. Omission 

a. Omission is a crime only when there is a duty to act and the party is capable of doing the legally required act, but fails to do so.  

i. Presumption = Courts are reluctant to impose liability for failure to act.

b. The duty can arise from:

i. Statute imposes a duty

1. MPC § 2.01(3)(a) and (b)

a. A statute (i.e. defines failure to file tax return as “voluntary act,” not omission)

b. Duty imposed by civil law (i.e. special relationship)

ii. Special relationship/Duty to control conduct of another

iii. Where one has assumed a contractual relationship (i.e. lifeguard, daycare)

1. Very rare criminal conviction on this 

2. Contractual obligation to take care of kids 

iv. Undertaking: One has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid.

v. Creation of peril

vi. Landowner (theatre owner must provide reasonable exits for patrons)

c. In some states, like TX, the duty can only come from the statute. 

i. Billingslea v. State, 1989 (not in our reading)
1. The son neglected to take care of his mother, resulting in serious injury to his mother’s health.  The trial court convicted him and sentenced him for 99 years jail for injury to an elderly individual; the court of appeal reversed. Holding: not guilty; no statutory obligation to take care of his mother in TX.

d. Failure to summon medical assistance for drug overdose

i. People v. Beardsley [Casebook p 134]

1. Beardsley and woman drank steadily for two days.  The woman takes morphine in an apparent suicide attempt.  Beardsley did not rescue her, had kid take her down to neighbor’s basement and she died.  The trial court convicted him of manslaughter for failure to render reasonable care but the Michigan S.Ct. reversed. 

2. Issue: Is there a legal duty to act? Whether D was under a legal duty towards victim at the time of her death, knowing her to be in peril of her life, which required him to make all reasonable and proper effort to save her, the omission to perform which duty would make him responsible for her death.

3. Rule: under some circumstances the omission of a duty owed by one individual to another, where such omission results in the death of the one to whom the duty is owing, will make the other chargeable with manslaughter.

4. Rule: No such legal duty is created based on mere moral obligation.

5. Holding: Here, it was a mere moral obligation. The fact that this woman was in D’s house created no such legal duty as exists in law.  D had assumed no care or control over his companion either by fact or implication.  If they were husband and wife, then the husband had the legal duty to rescue her. 

E. Distinguishing Actions from Omissions
a. The key is how to characterize the facts. 

b. Omission of life-sustaining treatment

i. Barber v. Superior Court (p 140)
1. After consultation with the patient’s family, D removed the life-sustaining equipment from the patient who was in permanent vegetative state.  D was prosecuted for murder and conspiracy to commit murder. The CA court of appeals relied on the distinction between omission and act in throwing out the criminal complaint.  

2. Issue 1: whether D’s conduct amounted to an “unlawful killing.”

3. Rule/Holding: the cessation of heroic life support measures is not an affirmative act but rather a withdrawal or omission of further treatment. It is more like withholding injection into patient’s body. 

4. Issue 2: Then the critical question is whether D had a duty to continue to provide life sustaining treatment.  

5. Rule: There is no criminal liability for failure to act unless there is a legal duty to act.  A physician has no duty to continue treatment, once it has proved to be ineffective. Doctors have only duty of due care; here it requires extraordinary care. 

6. Holding: D’s omission to continue treatment under the circumstances, though intentional and with knowledge that the patient would die, was not an unlawful failure to perform a legal duty.

7. Do you think it is an omission? 

a. Public policy to protect doctors

b. Also respect the patient’s or his family’s will.  Had consent.

c. Withholding of life support is an omission.

8. If a stranger comes in and does the same thing, it would be an act. How to distinguish Barber? 

a. Intent element 

b. Consent by patient or his family 

c. For doctors, cessation of some continuing action; for a stranger it is interference with something.

d. Withdrawal of life support is an act.

F. Possession as an Act 

a. MPC § 2.01(4) “Possession is an act, within the meaning of this Section, if the possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period to have been able to terminate his possession.”  Can’t be guilty of possession if you didn’t know it was there. (p 133 Note 7)

b. Possession is widely employed as a basis of criminal liability. 

i. It is kind of odd that it is a crime since the actor does not do anything. But the legislature opts for that. 

ii. It can be evidence for other crimes. 

c. Possession may be thought of as a status that begins with the act of acquisition and that is continued by a failure to divest.  Alternatively, it may be viewed simply as an indirect way of proving the act of acquisition. 

Summary of Actus Reus (see Crunchtime flow chart p 3)

· First step: voluntary act: whether it is voluntary 

· Exception: involuntary act in a voluntary course of conduct
· People v. Decina: He knew that he might lose his consciousness. The earlier voluntary act of getting into the car and driving it satisfies the voluntary act element of the crime.
· the state cannot criminalize the status

· Convicting someone for being addicted to the use of narcotics violated the 8th Am guarantee against cruel and unusual punishment.

· You can interpret a status to an act.
· Second step: whether Omission is an act 

· Omission is a crime only when there is a duty to act and the party fails to do.

· People v. Beardsley: failure to summon medical assistance; no duty
· Barber v. Superior Court: Omission of life-sustaining treatment

· Interpret act under the legality rule 

· Fair warning 

· Keeler v. Superior Court of Amador County: def of person
· Is there a common social duty
· Keeler 

· Vagueness 

· Some degree of vagueness is tolerable and unavoidable
· no ex post facto law

· MPC: The Actus Reus 

1. Conduct, results and attendant circumstances 

2. Most offenses are defined only in terms of conduct and circumstances, with no required result. 

MENS REA
A.  Mens rea = literally means a “guilty mind”

1.
Culpability Mens Rea: “a general immorality of motive,” “vicious will,” or an “evil-meaning mind;” traditional meaning

2.
Elemental Mens Rea: “the particular mental state provided for in the definition of an offense;” narrower, modern approach
· Evolution of mens rea: 

· Stage 1 an initial formulation permitting an action against one without regard to wrongful intent

· Stage 2 general wickedness 

· Stage 3 require close connection with the mental state and the act 

· MPC: concurrence of actus reus and mens rea 

B.
Justifications for Mens Rea Requirement

1.
Utilitarian - Only people who think about the penalties for an action can be deterred

2.
Retributionist - A person is morally culpable, and therefore properly subject to punishment ONLY IF the person had a choice in his or her conduct and exercised free will in choosing to act. As a result, the person’s mental state, at the time when the act was committed, is relevant in assessing culpability. (EE, pg. 54)

C.
Proving Mens Rea

1.
To convict a D of a crime, the government must prove that D’s state of mind at the time of the crime meets the mens rea element of the given crime.

2.
How can we know what D was thinking at the time that the crime was committed?

a.
Inference (e.g., when D says I’m going to kill you and points a gun at someone, we infer that D’s intention is to commit murder)

b.
Motive (although sometimes motives or reasons may constitute defenses) (EE, pg. 66)

c.
Look at the time frame - Did D have the appropriate mens rea at one point in time, but not later when the crime was committed? (EE, pg. 67)

d.
Move the time frame back to see if D, with the requisite mens rea, acts in such a way that ultimately caused the harm. (e.g., in Decina, although D did not intend to hit the pedestrians, he did intentionally drive knowing he was prone to seizures.) (EE, pg. 67)
D.
Mens Rea Under Common Law

1.
Intent - Whether D intended to perform a criminal act

a.
Distinguish between intending the conduct and intending the result

(1)
Concurrence between mens rea and act: the act constituting the crime must be the result of the intent that constitutes the mens rea; D must have the requisite intent at the moment he performed the act

(2)
Concurrence between mens rea and result: if the crime in question requires proof of a result, there must be concurrence between that result and the requisite intent; the occurrence of the result must be attributable to the mens rea; showing that a D had the necessary intent at the time the act was committed that caused the result is sufficient, generally; intent and result do not have to concur in time; just that result was attributable to the intent

b.
Transferred Intent [common law doctrine]

(1)
Like in tort law, intent can be transferred from one person (i.e., the intended victim) to another person (i.e., the actual victim). 

(2)
However, unlike in tort law, intent can only be transferred to the same type of harm or crime; e.g., if someone intends to kidnap A and winds up killing A, intent does not transfer from kidnapping to murder. But if someone intends to kill A but winds up killing B, then intent can transfer from A to B.

c.
General Intent - government must show that D acted with the required actus reus element. D’s state of mind at the time does not matter.

(1)
Example: Breaking and entering is a general intent crime. Breaking and entering with intent to commit a felony is a specific intent crime. (EE, pg. 59)

d.
Specific Intent - government must show that D engaged in specific conduct with the objective of bringing about a specific result.

(1)
Look at whether the statute includes the words “with intent to” do X (e.g., burglary is breaking and entering with intent to commit a felony)

(2)
However, absence of “with intent” DOES NOT mean that a crime is a general crime. 

People v. Conley, (Illinois Appellate Court, 1989), pg. 151

People v. Drunk high school student who tried to hit certain student, instead hit someone else

1. Issue: Whether Sean sustained a permanent disability based on his injury which is required to uphold the aggravated battery charge.  Whether D intended to inflict any permanent disability.

2. Holding: Yes.  Yes.

3. Procedural History: D was convicted of aggravated battery based on state statute defining the offense as “a person who, in committing a battery, intentionally or knowingly causes great bodily harm, or permanent disability or disfigurement commits aggravated battery. D appealed.

4. Facts: D and his group of friends wanted to fight with Sean at a high school party; Sean and his friends decided to leave shortly after the confrontation; D confronted Sean’s friend and when he refused to give him a can of beer, D tried to hit him with a wine bottle; Sean’s friend ducked and the wine bottle hit Sean in the face.  Sean sustained broken upper and lower jaws, broken bones on his cheek and his nose and had major dental surgery for teeth that will not last his entire lifetime (mucosal mouth).

5. Rule: Standard used to determine if permanent disability; the victim is no longer whole such that the injured bodily portion or part no longer serves the body in the same manner as it did before the injury.

a. The force of the blow, the weapon used (wine bottle) and the absence of warning can be used for a jury to reasonably infer the intent to cause permanent disability.

b. Exemplifies transferred intent theory where if D has the intent to cause X harm but instead harms Z, the intent to harm X transfers to Z.

e.
Presumption vs. inference:

(1) Presumption: “the ordinary presumption” is that a person “intends the natural and probable consequences of his actions”

(2) Inference: although the presumption above can be considered an inference, the court cannot presume D intends the natural and probable consequences of his actions


a.  This would violate Due Process clause of the Constitution


b.  However, a jury may infer that a person intends the natural and probable consequences of his actions; jury has to apply its common sense in such circumstances and a judge is allowed to inform the jurors that they may, but need not, draw such an inference

f.
Negligently - D is unaware of the risk

(1)
To be criminally negligent, D must act with gross negligence. Gross negligence is typically more extreme than tort (civil) negligence.

· Regina v. Cunningham, 1957 (CB, pg. 149)

· The trial court thought the mens rea meaning was wickedness. 

· The appellate court quashed the conviction. Malice must be taken not in the old vague sense of wickedness in general but as requiring either (i) an actual intention to do the particular kind of harm that in fact was done, or (ii) recklessness as to whether such harm should occur or not occur.

· An actual intention to do the particular kind of harm that in fact was done; or recklessness as to whether such harm should occur or not, i.e., the accused has foreseen that the particular kind of harm might be done and yet has gone on to take the risk of it. 

· The word maliciously in a statutory crime postulates foresight of consequence. 
g.
Willful Blindness 

(1)
Ostrich instruction: “the government may prove that D acted “knowingly” by proving beyond a reasonable doubt, that this D deliberately closer her eyes to what would otherwise have been obvious to her.  Stated another way, a person’s knowledge of a particular fact may be shown from a deliberate or intentional ignorance or deliberate or intentional blindness to the existence of that fact.”


a.  Evidence of deliberate ignorance can be placed in two general categories:



i. Evidence of overt physical acts



ii. Evidence of purely psychological avoidance



1. Distinguish between a mental effort cutting off curiosity (ostrich instruction applies) and a D’s simple lack of curiosity or mental effort (ostrich instruction doesn’t apply)

(2)
MPC and common law treat willful blindness as “knowledge”

State v. Nations, (Missouri Court of Appeals, 1984), pg. 161

State v. Bar owner who “didn’t know” that she employed underage dancers

1. Issue: Must a D have actual knowledge of the existence of the attendant circumstances which constitute a crime to “knowingly” engage in criminal conduct?

a. Ostrich instruction (willful blindness b/c D willfully shut her eyes to the facts)

2. Holding: Yes, to “knowingly” engage in criminal conduct, D must have actual knowledge of the existence of the attendant circumstances which constitute a crime. 

3. Procedural History: D appeals conviction for child endangerment, arguing that she didn’t know that the person was underage. Court reversed.

4. Facts: D owned a bar in which police found a scantily-clad 16 year old girl “dancing” for tips. D claimed that she had verified the girl’s age; however, this statement was not true b/c the girl didn’t have proper identification when D hired her. 

a. D was charged with endangering the welfare of a child less than 17 years old.

5. Rule: “Knowingly” is a term of art, which means that a person has actual knowledge. 

a. State Code: “A person acts knowingly or with knowledge (1) wrt attendant circumstances when he is aware that those circumstances exist.” (pg. 162)

b. MPC § 2.02(7): “When knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if a person is aware of high probability of its existence, unless he actually believes that it does not exist.” (pg. 982)

6. Rationale:

a. The state’s burden was to show that D was actually aware that the child was under 17, NOT that there was a “high probability” that D was aware.

b. The state proved that D acted with the mens rea of “recklessly,” not knowingly, and thus did not satisfy the elements of the crime. 

c. “D’s refusal to learn the rage of this child...simply proves that D was ‘aware of a high probability’ that the child was under 17.” (pg. 164)

d. Look at Mr. Sleaze problem, pg. 164, Note 1
2.
Strict Liability is a counter to mens rea, b/c no mens rea is required to convict

E.
Mens Rea Under the MPC

1.
MPC § 2.03(2) and § 2.03(3) retain the concept of transferred intent as a matter of causation (EE, pg. 77)

2.
MPC § 2.02 defines four degrees of culpability (CB, pg. 980-981)

a.
Purposely - A person acts purposely if his objective is to do a certain act or achieve a certain result (objective liability)

b.
Knowingly - A person acts knowingly if he knows that the result is substantially likely to occur, even though he may not have intended for the result to happen (objective liability)

c.
Recklessly* - D is aware of risk OR of attendant circumstances but chooses to act anyway; D consciously disregards the risk. Must foresee that harm may occur (subjective liability)

(1) Difference between knowingly and recklessly is the degree of the risk. Knowingly - risk of harm is “substantial” or “practically certain” whereas in “recklessly” the harm is less certain to occur

(2) * Recklessly is the default degree of culpability

d.
Negligently - D was not subjectively aware of the risk, even though a reasonable person would have been aware (subjective liability)

3.
The mens rea adverb modifies every material element in a statute, unless the statute is plainly written otherwise. (MPC § 2.02)

4.
Ladder of Intent

a.
Under MPC § 2.02(5), if a crime is defined in terms of a lower mens rea, then you can convict if a higher mens rea is present (e.g., if the crime requires a mens rea of “recklessly” and D acted “purposefully,” then you could convict). 

b.
However, the converse is not true (e.g., if the crime requires a mens rea of “purposefully” and D acted “recklessly,” then you can’t convict b/c “recklessly” is an insufficient mens rea)

United States v. Morris, (U.S. Court of Appeals, 2nd Cir.), pg. 167

Fed government v. Computer hacker

1. Issue: To convict a D under the Computer Fraud and Abuse Act, must the government prove only that D intended to access a federal-use computer, not also that D intended to cause loss or damage?

a. Whether a particular mens rea requirement modifies some or all of the elements in the definition of an offense?

2. Holding: Yes, to convict under the Computer Fraud and Abuse Act, the government need only to show that D intended to access a federal-use computer. The government does not have to show that D intended to cause loss or damage to the computer.

3. Procedural History: D appealed conviction under a federal computer crimes law for breaking into federal-use computer networks, arguing that he didn’t intend to cause damage and actually took steps to ameliorate the situation

4. Facts: D was an MIT student who created a computer worm that infected a bunch of federal and military networks (this was in 1988, when the Internet mainly consisted of federal, military, and university networks)

a. The worm crashed machines around country, and it was very expensive to repair damage.

b. D argued that he only released the worm to test computer security and never intended to cause damage.

5. Rule: 18 U.S.C. 1030(a)(5)(A) covers anyone who (5) intentionally accesses a Federal interest computer without authorization, and [thereby] alters, damages, or destroys information...“ (pg. 168-169)

6. Rationale: Argument was about whether “intentionally” only means “intentionally accesses” or means “intentionally access AND intentionally alters, damages, or destroys...”

a. Court analyzed the grammatical construction of the law, noting that other subsections used “dual intent” language, where it repeated the mens rea requirement.

b. However, the law did not repeat the mens rea requirement before “alters, damages, and destroys information.” Thus, the mens rea of “intentionally” only applied to whether D intentionally accesses the networks, not to whether he intentionally caused damage.
CAUSATION
1. Actual Cause (Cause-in-Fact)

a. Common Law

i. "But-for" Test (aka sine quo non test) (sine quo non = Lat. without which not)

1. Similar to torts

2. “But for D's [voluntary acts], would the [social harm] have occurred when it did?”

ii. Multiple Actual Causes (Substantial Factor Test)

1. The Substantial Factor test applies when there are multiple Ds, but neither D can be said to be the "but-for" cause of each act, or when there are multiple causes 

2. When a victim's injuries or death are sustained from two different sources, any of the multiple wrongdoers can be found culpable if his act was "a" cause-in-fact of the injury or death. It is not necessary that any act be the sole and exclusive cause-in-fact of injury. (Lexis Capsule Summary, pg. 14)

3. If Ds conduct was "substantial factor" in bringing about the result, then D can be held liable.

a. Valezquez v. State (CB, pg. 221;assigned but not discussed in class)

b. E.g., "When two Ds concurrently inflict mortal wounds upon a human being, each of which is sufficient to cause death. Each D's action was not a "but for" cause of death b/c the deceased would have died even in the absence of each D's conduct" (Valezquez, CB, pg. 212)

iii. Accelerating a Result

1. Even if an outcome is inevitable – e.g., everyone dies – if D's act accelerated the death, then he can be found criminally liable. The "but-for" test can be stated in such circumstances as "but for the voluntary act of D, would the harm have occurred when it did?" E.g., a D who shoots a terminally ill patient may still be found guilty of homicide since although the victim's death was inevitable, it would not likely have occurred when it did but for D's unlawful act. (Lexis Capsule Summary, pg. 14)

2. Did D's [voluntary act] hasten the occurrence of the [social harm]? 

3. Would V have died when he did but for D's act which accelerated the result?

iv. Concurrent Causes

1. "But-for" Test is applied to multiple Ds when the court needs to determine which person caused the harm

2. E.g., "But for D A's [voluntary act] AND D B's [voluntary act], would the [social harm] have occurred when it did?

3. If, in the case of infliction of harm from two or more sources, each act alone was sufficient to cause the result that occurred when it did, the causes are concurrent and each wrongdoer can be found criminally liable. (Lexis Capsule Summary, pg. 14)

4. Oxendine v. State (CB, pg. 212) 

a. Facts: Girlfriend and Father beat up son; son dies; court can't tell whether father was "actual cause" of son's death

b. Illustrates issues with the "but-for" test and shows both concurrent causes (son wouldn't have died but for both GF and F's actions?) and acceleration  (son wouldn't have died when he did if F hadn't beaten son after GF beat son?) b/c state's witnesses couldn't determine whether the F's beating contributed to the son's death. 

b.  Model Penal Code

i. MPC § 2.03(1)(a) applies the "but-for" test: Conduct is the cause of a result when (a) it is an antecedent but for which the result in question would not have occurred; and (b) the relationship b/w the conduct and result satisfies any additional causal requirements imposed by the MPC or by the law defining the offense. (CB, pg. 982)

2. Proximate Cause (CB, pg. 216)

a. Proximate causation analysis: an effort by the fact finder to determine, based on policy considerations or matters of fairness, whether it is proper to hold D criminally responsible for a prohibited result. (CB, pg. 217)
b. Think about factors that potentially affect causal responsibility:

i. Intervening Causes (Dependent Act)

1. An "intervening cause" is an independent force that operates in producing the social harm, but which only comes into play after D's voluntary act or omission; e.g., the intervention can occur as a result of wrongdoing by a third party, or as the result of a dangerous or suicidal act by the victim, or a natural force (e.g., an act of God) (Lexis Capsule Summary, pg. 15)

a. E.g., D beats up V, leaving him wounded on side of road. V calls an ambulance. However, it's icy, and when the ambulance arrives, it skids on the ice and runs over V, killing V. Is D responsible for V's death? Yes, b/c the ambulance wouldn't have been there but for V's injury, which was caused by D's beating.

ii. Superseding Causes (Independent Act)

1. A superseding cause is an independent act, unrelated to D's actions, that is both abnormal and unforseeable

a. E.g. D beats up V, leaving him wounded on the side of the road. An escaped tiger from the zoo finds V and eats him for lunch. The tiger would be both unforeseeable and abnormal – Who would have expected a tiger to escape and then eat V?
2. Kibbe v. Henderson (CB, pg. 217)

a. D robbed V and left the very drunk V on the side of the road in the middle of a very cold night, without his glasses and partially undressed. V wandered into the road and was hit and killed by an oncoming car. Is D the proximate cause of V's death? 

b. "The controlling questions are (1) Whether the ultimate result was foreseeable to the original actor AND (2) Whether the victim failed to do something easily within his grasp that would have extricated him from danger."

c. "It has been held that where the death is produced by intervening forces, the liability of one who put an antecedent force into action will depend on the determination of whether the intervening force was a sufficiently independent or supervening cause of death.”

3. LaFave and Scott’s explanation of intervening and supervening cause: 

a. Intervening cause: distinction between intervening act being a coincidence and a response

b. Coincidence: an intervening act is a coincidence when D’s act merely put the victim at a certain place at a certain time, and because the victim was so located it was possible for him to be acted upon by the intervening cause

1. There may be a coincidence even when the subsequence act is that of a human agency; A shoots B and leaves him lying in roadway resulting in B being struck by C’s car

2. Coincidence will only break the chain of legal cause if it was foreseeable

ii. Response: an intervening act may be said to a be a response to the prior actions of D when it involves a reaction to the conditions created by D

1. A response will only break the chain of legal cause if it is abnormal and unforeseeable

iii. Omissions

1. Can an omission function as a superseding intervening cause, thus relieving an earlier wrongdoer of criminal responsibility?  Usually not, the "negative act" [omission] does not cut off liability of an earlier "positive act" [act]

2. An omission will rarely, if ever, serve as a superseding intervening cause, even if the omitter has a duty to act. E.g., a father's failure to intervene to stop a stranger from beating his child will not ordinarily absolve the attacker for the ensuing homicide although the father may also be responsible for the death on the basis of omission principles. (Lexis Capsule Summary, pg. 16)

iv. Intended Consequences Doctrine

1. If an intentional wrongdoer gets the result he wanted, in the general way he wanted, he should not escape criminal liability even if an unfortunate event intervened. (CB, pg. 222, Note 7) 

2. Regina v. Michael (England, 1840) (CB, pg. 222, Note 7)

a. Mother wanted to kill son, so gave poison, disguised as medicine, to son's nurse. Nurse didn't give son the "medicine" but another child did give the son the medicine a few days later, and son died. 

3. Under the intended consequences doctrine, Mother was the proximate cause of V's death despite nurse's negligence and the other kid's unexpected intervention, b/c M got the result (death of son) that she wanted, in the general way that she wanted (by poison). 

v. Apparent Safety Doctrine (CB, pg. 222, Note 8)

1. When a person reaches a position of safety, the original wrongdoer is no longer responsible for any ensuing harm. 

2. State v. Preslar (North Carolina, 1856) (CB, pg. 222, Note 8)

a. Husband threatens to kill Wife, W leaves and goes to her parents' house but can't get into their house, so W sleeps outside in the cold and freezes to death. Is H the proximate cause of W's death? Under the apparent safety doctrine, H is not responsible b/c W was in a position of "apparent safety," sufficiently far enough away from H.  

vi. Concurrent Elements 

State v. Rose, (Supreme Court of Rhode Island, 1973), pg. 227

State v. Hit-and-Run Driver

1. Issue: Can a D be convicted of manslaughter if it cannot be established that D’s negligence preceded the victim’s death?

2. Holding: No, a D cannot be convicted of manslaughter beyond a reasonable doubt that his victim was still alive at the time that D’s culpable conduct began.

3. Procedural History: D was convicted of manslaughter after failing to stop after a vehicle accident in which a pedestrian was killed. D appealed, arguing that it was unclear that D’s negligence had contributed to the victim’s death. D argued that “in order to find D guilty of manslaughter, it would be necessary to find that the victim was alive immediately after the impact and that D’s conduct following the impact constituted culpable negligence.” (pg. 228) Court reversed.

4. Facts: 

a. D struck a pedestrian (McEnery) at an intersection and then drove off without any effort to help the victim.

b. Witnesses afterward could not find the victim, because the dead victim was wedged underneath the car and had been dragged some 200 yards.

c. The medical examiner testified that the victim could have died immediately b/c a skull fracture or could have died shortly thereafter.

5. Rule: 

a. Even an intentional act, which would have been sufficient to cause death, cannot be deemed culpable unless the actor’s conduct actually contributed to the victim’s death. 

b. Where the state’s evidence and reasonable inferences are insufficient to establish guilt beyond a reasonable doubt, then the court must grant D’s motion for a directed verdict of acquittal. 

6. Rationale:

a. D’s negligence was leaving the scene of the accident, not hitting the pedestrian. 

b. Further, it was inconclusive whether D’s negligence (leaving the scene) caused V’s death, b/c V could have died immediately.
c. Model Penal Code 

i. MPC § 2.03(2)(b) and MPC § 2.03(3)(c) (CB, pg. 982)

ii. To find D culpable, the social harm actually inflicted must not be "too remote or accidental in its occurrence from that which was designed, contemplated, or risked." 

iii. In a MPC jurisdiction, "the issue not whether...D was a “proximate cause” of the resulting harm, but rather whether it may still be said that he caused the prohibited result with the level of culpability—purpose, knowledge, recklessness, or negligence—required by the definition of the offense." (Lexis Capsule Summary, § 4.04, pg. 16)

MISTAKE OF FACT AND LAW
· Possible trend toward a more subjective standard for both mistakes of fact and law to avoid punishing morally innocent Ds.  Too early to tell, but recent cases embrace the idea that moral wrongdoing is a predicate for criminal sanctions. 

· Mistake of Fact rule [EE p 98 – 104]

· Discuss under MENS REA analysis: Mistake creates a lack of mens rea.  Burden of proof remains on prosecution (opposite of other defenses) because prosecution has the burden to prove mens rea.

a. Common Law on mistake of fact rule:

i. Specific intent crime: mistake of fact is a defense if mistake is honestly/actually made (regardless of reasonableness). [EE p 95, 98 - 100]

1. Green v. State [Not in our reading]: killed and took away other’s hogs in his own range.

a. Larceny: taking and carrying away the personal property of another with intent permanently to deprive the other of the property.

b. D defended as a lack of specific intent; he thought that the hogs were his because they were at his range. An honest mistake of fact is a defense to a specific intent crime.

c. You can say that it is a defense of mistake of the fact; or you can say that it does not meet the elements of the crime (not a defense).

2. People v. Navarro [Dressler CB 191]

a. D charged with petty theft for taking 4 wooden beams.  Says he thought they were abandoned.

b. P must show “intent to steal the property. [deprive the owner permanently]”  Specific intent crime, so it doesn’t matter that mistake is unreasonable.

c. Issue: Whether D should be acquitted if there is a reasonable doubt that he had a good faith belief that the property had been abandoned or that he had the permission of the owner to take the property or whether that belief must be a reasonable one as well as being held in good faith.  D wants jury instruction to say that a good faith belief as to the facts is sufficient to negate MR, but judge instead gives instruction about a reasonable belief.  Convicted.

d. Rule: If no specific intent or other special mental element is required for guilt of the offense charged, a mistake of fact will not be recognized as an excuse unless it was based upon reasonable grounds.  On the other hand, because of the requirement of a specific intent to steal, there is no such thing as larceny by negligence.  One does not commit this offense by carrying away the chattel of another in the mistaken belief that it is his own, no matter how great may have been the fault leading to this belief, if the belief itself is genuine.

e. Rule: An honest mistake of fact or law is a defense when it negates a required mental element of the crime.

f. Appellate court reversed b/c a good faith belief can negate MR.  P can choose to drop the charges or can pursue another trial with appropriate jury instructions. 

ii. General intent crime: mistake of fact is a defense if it is “honest and reasonable”.

1. General intent elements of specific intent crimes

a. If a common law crime requires a specific intent but the mistake of fact is relevant to an element of the offense other than the specific intent, the courts follow the general intent rule. The specific intent mistake-of-fact rule, applies only to the specific intent.

b. US v. Yermian [CB 171, Note 3]

i. “Whoever, in any matter within the jurisdiction of any department or agency of the US knowingly and willfully makes any false statements shall be fined… or imprisoned…” Yermian knowingly made false statements on a security clearance form. He defended that he did not know that it fell within the jurisdiction of any US department or agency. [CB pp. 171 #3]

ii. It is a specific intent crime; the specific intent should be “knowingly makes any false statements.” But here the defense is not relevant to this element.  Therefore we shall use the general intent mistake-of-fact rule: whether he made the mistake honestly and reasonably.

2. Moral Wrong Doctrine [CB 194, Note 5]: Even if an actor’s mistake of fact is reasonable (and thus, no moral culpability can be found on the basis of the mistaken belief), his intentional commission of an immoral act serves as the requisite blameworthiness to justify conviction (assuming the actus reus of the offense was committed).  

a. Controversial doctrine.

b. Looks at conduct from D’s perspective.

c. Common law grades offenses based on actus reus element as moral wrong doctrine does.

d. Regina v. Prince (1875): P took an unmarried 14-year-old girl out of the possession of her parents in violation of a statute prohibiting taking a girl under 16 out of the possession of her parents against the will of her father and mother.  P thought the girl was 18 and jury found that the mistaken belief was reasonable.  Still, P was convicted based on moral wrong doctrine.  Court for the Crown reasoned that D takes a female of such tender years at his own risk that she might be under 16.

3. Legal Wrong Doctrine [CB 195, Note 6]: If D’s conduct, based on facts as he believed them to be, constitutes a crime, he may be convicted of the more serious offense of which he is factually guilty.
a. Ex.: Statute 1 provides that it is a felony to furnish contraband to a person under the age of 18.  Statute 2 provides that it is a misdemeanor to furnish the contraband to a person over 18.  D furnished the item to a 17 year-old (actus reus of Statute 1) whom he reasonably believes is 18 (mens rea of Statute 2).  Legal wrong doctrine will convict D of the felony.
b. MPC view: grades offenses based on mens rea element.
4. Opponents of reasonableness requirement argue that the unreasonably mistaken person is significantly less culpable than the knowing actor who committed the same crime and, if convicted at all, should be punished less. [EE 100]

iii. Willful Blindness to facts should be treated as knowledge.  Creates a duty to inquire when the facts are highly suspicious. Most courts instruct jury that guilt requires something very close to “knowledge,” higher standard that reasonable person (negligence).  Criticized doctrine as to whether actual knowledge should be required. [EE 100] 

iv. Mistake of a “legal fact” can be something such as misunderstanding the definition of a toxic substance in a statute.  [EE p 104 #1(c)]

v. Retributivist: no conviction because not morally blameworthy

vi. Utilitarian: no conviction because people will not be deterred from what they believe are innocent acts.

1. Possible exception = whether negligence is a proper basis for criminal liability. 

b. MPC on mistake of fact: - straight elemental approach: does not distinguish the general intent crime or specific intent crime. Viewed as part of mens rea.  The test is whether a mistake of fact or law negates mens rea to a material element. 
i. § 2.04(1) “ignorance or mistake as to a matter of fact…is a defense if: (a) [it] negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense.”

ii.  § 2.02(7) retains willful blindness, treating those who see a “high probability” of a fact as “knowing” that fact. [EE 103]

iii. The Actus Reus

1. Conduct, results and attendant circumstances (break down the statute into the smallest meaningful units to determine conduct, circumstances and result).

2. Most offenses are defined only in terms of conduct and circumstances, with no required result.

3. Where results are specified, an additional element of a causal relation between D’s conduct and the prohibited result is necessarily implied.

iv. The Mens Rea § 2.02
1. Purpose, knowledge, recklessness and negligence = four types of mens rea that can be applied to every material element of actus reus.

a. Material elements: as a default rule, almost every element in the statute provisions is material.  There are separate provisions about jurisdiction, or statute of limitations, which are not material elements.

2. If MR = purpose or knowledge: the mistake of fact is not necessarily reasonable.

a. But the judge or jury can consider whether D actually made a mistake of fact.

3. If MR = recklessness or negligence, jury or judge may consider whether D was negligent or reckless in believing the mistake of fact

4. If no level of MR is stated, MPC default is recklessness.

v. Exception to mistake of fact (MPC § 2.04(2)): had the fact been as D supposed, D would still be guilty of another offense. If so, then mistake of fact is not a defense, but D will be convicted of the lesser offense based on the facts as he supposed.

1. Could encourage people to lie

2. At CL, D might be convicted of the higher offense. (the legal-wrong doctrine: almost strict liability; see Regina v. Morgan)

Summary of mistake of fact rule 

	Mistake of fact
	Rule 

	CL
	Specific intent crime: Elemental approach - honesty/actual mistake of act is a defense.

General intent: Culpability approach - honesty and REASONABLE mistake is a defense.

	MPC
	Elemental approach: no distinction of specific or general crimes. Test is whether it negates mens rea. If MR = knowledge or purpose, the mistake of fact is not necessarily reasonable. 

Exception: downgraded to a lesser offense as if the mistaken fact were true. 


· Mistake of Law General rule: Ignorance of law is not a defense.
a. Distinction can be made between ignorance that a law exits (like if you are from another country) and a mistake as to whether the law applies to a particular act.

b. State v. Fox [not in our reading]

· D was charged with of possession of drugs.  The statute did not contain any mens rea words. “It is unlawful for any person to possess a controlled substance unless…” Whether it required a general intent or a specific intent. 

· The court held that the mens rea element of the offense of possession of a controlled substance is knowledge of possession of substance, not knowledge that the substance possessed is a controlled substance. 

b. People v. Marrero [Dressler CB 196]: D, a federal corrections officer was charged with possession of a gun in a social club. The statute had an exception to the firearm possession statute for a peace officer and D mistakenly believed he fell within the exception, allowing him to carry a firearm.  D argued that his misunderstanding of the statutory definition is enough to excuse him. The court rejected his argument and he was convicted.  

a. Issue: Whether D’s personal misreading or misunderstanding of a statute may excuse criminal conduct in the circumstances of this case? 

b. General Rule: Ignorance of law is not an excuse.

c. Rule for general intent crimes: Mistake of law does not relieve D from criminal liability.

d. Rule for specific intent crimes (i.e. kidnapping: intent = without authority of law): a good faith belief in the legality of the conduct would negate an express and necessary element of the crime.

e. MPC § 2.04(3): A belief that conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when (b) he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in (i) a statute or other enactment.

f. Holding: Statute never authorized D’s conduct, but actually forbade it.  Mistake of law defense will not be recognized, except where specific intent is an element of the offense or where the misrelied-upon law has later been property adjudicated as wrong.

c. Exceptions to the mistake-of law rule:
a. Failure-of-proof claim: mistake of law negates statutory mens rea [EE p 91]

b. Reasonable reliance

c. Fair notice (Lambert)
d. Reasonable-reliance doctrine (entrapment by estoppel):
a. Reliance on one’s own interpretation of the law is not a defense 

i. People v. Marrero

b. Official interpretation of the law per MPC § 2.04(3)(b) (different under CL) is a defense.

i. Also called the reasonable-reliance doctrine (entrapment by estoppel)
1. Rationale: first, deterrent; second, moral culpability; third, clean hand justification 

ii. Limitation: A statement of law must be

1. Contained in a statute, or

2. From the highest court in the jurisdiction, or 

a. Reliance of lower court’s holding is not a defense for a crime which was charged by the state Supreme Court because the lower court’s decision is not the final statement of the law.

3. From an official who is in charge of its interpretation, administration or enforcement

4. In an “official” manner. 

iii. Hopkins v. State [CB 204, Note 2]: A minister was charged of violation of a statute making it unlawful to erect or maintain any sign intended to aid in the solicitation or performance of marriages. Issue: Is it a defense that D relied on advice from State’s Attorney that his actions were lawful?  Rule:  Misapplication or misconstruction of the law upon the state attorney’s advice is not an excuse.

iv. But 

1. You cannot rely on the state attorney’s interpretation of fed law even if the state law has the same language.

2. If it is former state attorney, he is not the person in charge of the interpretation of law.

v. MPC 2.04 see below

c. Advice of private counsel = not a defense. 

e. Fair notice and the Lambert Principle 

a. Lambert v. California, 1957 [Dressler CB 204 Note 3]
i. Lambert, (ex-felon convicted of forgery in L.A.). L.A. has an ordinance that required all convicted felons to register if they remained in L.A. for more than five days. 

ii. The USSCT held that the due process of 14th Am requires actual knowledge of the duty to register or proof of the probability of such knowledge and subsequent failure to comply with the law. 

iii. Unique aspects of Lambert’s statute: 

1. (a) Ignorance of (b) a local (not state) ordinance (c) imposing a duty to act (punishes an omission).

2. The offense is malum prohibitum (wrong because it is prohibited).

3. The duty to act was imposed on the basis a status, rather than an activity. It is not a usual trigger for violation of laws. 

iv. Hypos [CB 205, Note 3 A – C]: 

1. A: Despite ignorance that a statute exists, a convicted felon may be on notice of a statute that requires written permission to live in a dwelling that F knows contains a concealable firearm. 

2. B: There is nothing to put Whitney Houston on notice that singing the national anthem as part of a medley would be a violation of a local statute.

3. C: Pharmacist failed to comply with a new state law that required her to compile records of the names and addresses of all purchases of a certain prescription.  D did not take any action.  Pharmacists are more accustom to statutory compliance and may have a higher burden to investigate.

f. Exception to “no defense” rule. Ignorance or mistake negates mens rea.
a. Generally, a mistake of law does not negate the mens rea.
b. But under some circumstances, it does negate the mens rea. See below: mistake of non-criminal law.
c. Cheek v. United States [Dressler CB 206]:
i. Facts: Statute provides any person “who willfully attempts in any manner to evade or defeat any tax imposed by this title or the payment thereof” shall be guilty of a felony. D claimed he sincerely believed that the tax laws were being unconstitutionally enforced and that his actions in not filing tax returns were lawful, based on indoctrination he received from a group advocating that federal tax laws are unconstitutional.

ii. Issue: Whether the Government has proved that D was aware of the duty.

iii. Rule: To prove willfulness, Government must prove the voluntary and intentional violation of a known legal duty.

iv. Rule: Claimed good-faith belief that he was not violating any provision of the tax laws doesn’t have to be objectively reasonable to be considered as possibly negating the Government’s evidence purporting to show D’s awareness of the legal duty at issue.

v. Holding: Cheek is allowed to present evidence of his mistaken belief.  The more unreasonable the asserted belief, the more likely the jury will consider them to be nothing more than a simple disagreement with a known legal duty and that Government has met its burden of proof.

vi. Note: In this narrow application under federal tax law, the statute requires willfulness, which requires knowledge of the law.  In other areas of law, “willful” is defined differently. Misunderstanding about the validity of a statute is never a defense.

d. People v. Weiss [Dressler CB 206, Note 5 and 210 Note 2]

i. Weiss thinks he has the authority to help a law enforcement officer in making an arrest.  

The law defining the offense is being interpreted in a way that knowledge of the law is part of the mens rea of the crime.  Must have “intent to cause him, without authority of law, to be confined or imprisoned…”

ii. Issue is mistake of law, where he believes that the legal effect of being “deputized” is that he has the authority of law required to avoid the crime of kidnapping per its definition.

iii. Rule: Weiss was entitled to have the jury consider his claim that he believed, even unreasonably that he had legal authority to assist in V’s arrest.

iv. Holding: NY Ct App reversed conviction.

g. MPC’s approach 
a. Generally mistake of law is the same as mistake of fact. Not a defense unless it negates an element of mens rea.
i. MPC § 2.02(9) “Neither knowledge nor recklessness or negligence as to whether conduct constitutes an offense or as to the existence, meaning or application of the law determining the elements of an offense is an element of such offense unless the definitions of the offense or the Code so provides.”
ii. Exception = If the statute or regulation in question “has not been published or otherwise reasonably made available” to D. § 2.04 (3)(a).
b. Fair notice
i. Not guilty if the actor does not believe that her conduct is illegal when the statute defining the offense: (1) is not known to her; and (a) was not published or otherwise reasonably made available to her before violation.
ii. see 2.04(3)(a)
iii. After Lambert, it may apply where the statute is available but the conduct itself would not alert an actor to the need to investigate whether there is a relevant published statute.
c. Reasonable reliance doctrine takes steps to protect D who relies. Broader than CL.  [EE p 96]
i. § 2.04(3)(b) provides that a D has a defense if he can show that he acted “in reasonable reliance” on “an official statement of the law, afterwards determined to be invalid or erroneous, contained in (i) a statute or other enactment; (ii) a judicial decision, opinion or judgment; (iii) an administrative order or grant of permission, or (iv) an official interpretation of the public officer or body charged by the law with responsibility for the interpretation, administration or enforcement of the law defining the offense.”
ii. Very narrow relief. Vague as to what statements are covered and by whom. 
d. Ignorance or mistake negates mens rea
i. Same for mistake of fact.  MPC 2.04(1)(a)
h. Mistake of non-criminal law [EE p 95]
a. CL: For a specific intent crime or some other special mental element, a mistake of non-criminal law that negates the required mens rea is a defense. It is not a defense to general intent crimes
i. Long v. State: D, a resident in DE, divorced in AK and returned to DE. After consulting with attorney, he entered the second marriage and later was convicted of bigamy. Holding: ignorance or mistake of law is not a defense to general intent crime.
b. MPC: mistakes of non-criminal law are same as mistakes of fact. No distinction like the general intent or specific intent crimes at CL.
i. Categorization of mistakes of fact and law
a. People v. Bray [not in our reading]
i. D was convicted of being a felon in possession of a concealable firearm. D argued that he did not know he was a felon. He once pleaded guilty as an accessory and served a period of probation. Even the prosecutor was not sure that the offense involved was a felony under Kansas law.
ii. This court overruled the conviction on the doctrine of mistake of fact.
b. Hypo: hunting outside hunting season is illegal. The deadline is Feb. 15, but D looked at a wrong calendar: Feb.14.  Is he guilty? Is it a mistake of law or mistake of fact?
i. MPC: First check mens rea. Whether it is reckless. It may be a defense here.
ii. CL: First, we need to know whether it is a general intent crime or specific intent crime. Here it is a general intent crime. Second, whether it is a mistake of fact or law? Third, if it is a mistake of fact, then it is up to the jury to decide whether it is a reasonable mistake.
iii. SL: no defense.
Summary of mistake of law 

	Mistake of law
	Mistake of criminal law
	Mistake of non-criminal 

	CL
	General: no defense

Exception 

· limited reasonable reliance;

· fair notice: Lambert

· mistake of law negates mens rea
	For a specific intent crime, it is a defense. 

For general intent crime, it is not a defense. 

	MPC
	General: same as mistake of fact; if it negates mens rea, it is a defense; otherwise no.

Difference from CL

· broader reasonable reliance exceptions
	same as mistake of fact;

no distinction between specific or general intent crimes


STRICT LIABILITY/PUBLIC WELFARE OFFENSES

1. Exception to Mens Rea requirement: Presumption of criminal law is that there is a requirement of mens rea/culpable mental state (MPC § 2.02(1)). SL crime is an exception (MPC § 2.02(5)) where D is strictly liable for a particular element of the crime, but not necessarily the crime itself (i.e. serving alcohol to a minor is a crime, even if D acted reasonably by checking ID, but if D thought he was serving a non-alcoholic beverage, may not be SL).

a. MPC only allows SL for violations, not crimes, but MPC not widely accepted on this.

b. United States v. Cordoba-Hincapie [CB 172]: the most common exception to the mens rea principle has been in cases involving what are characterized as “public-welfare offenses.”  Criminal liability has been permitted to attach without regard to fault in instances in which the actor’s conduct involves minor violations of the liquor laws, the pure food laws, the anti-narcotics laws, motor vehicle and traffic regulations, sanitary, building and factory laws and the like.

i. Two principles of the public welfare doctrine: 

1. If punishment of the wrongdoer far outweighs regulation of the social order as a purpose of the law in questions, then mens rea is probably required.

2. If the penalty is light, involving a relatively small fine and not including imprisonment, then mens rea probably is not required.

c. Often an offense will contain a mens rea requirement as to some, but not all elements of a crime.  Typically, the element that does not require proof of culpability will be an attendant circumstance element. [CB 174]

2. Still requires voluntary act 
3. Definitions and indicia 
a. Public Endangerment (public welfare): SL targeted massive social harm “crime”. Not necessarily focus on mind. Not based on blameworthiness.  Uses the criminal law as a regulatory tool.

i. It is not derived from the common law 
1. Mala/malum prohibitum: “merely” prohibited by statute.  Not really “bad.” Such as parking violation. SL is OK.

2. Mala/malum in se: bad “in their nature.” Such as homicide or rape where mens rea would be required.

3. MPC § 2.05 provides expressly that culpability is not required only with regard to “offenses which constitute violations.” Violation = act for which imprisonment is not an available sentence (§ 1.04(5)) [EE p 132]

b. Policy Analysis – (examine after you have determined that strict liability plays a role in the problem) Proponents contend SL is acceptable where:

i. A single violation can simultaneously injure a great number of people, which may explain the legislature’s desire to disregard questions of personal moral guilt, in favor of a sense of the importance of collective interests. Assumes standard imposed by the statute is reasonable.

ii. The penalty is relatively minor and the number of cases large (parking violations). Some courts limit application of SL to crimes with no imprisonment. (MPC only allows strict liability for these types of violations and nothing else because there’s no moral culpability.)

iii. Conviction rarely damages the reputation of the violator.

iv. Counterargument: may punish the morally innocent and clashes with mens rea as the bedrock of criminal liability.  May be over-deterrent. If it is a serious punishment, it will force people to take preventive measures and increase the cost dramatically. It may not be effective. (for businesses who spend great amounts of money to avoid violations and then the costs trickle down to an unreasonable degree to their clients)

c. Constitutionality: U.S. Supreme Court has given mixed signals on the constitutional significance of mens rea and its counterpart, “SL.” Most cases concern federal statutes and therefore are technically decisions involving statutory construction rather than constitutional limits. [EE 131 – 132] (defense they didn’t even know a crime was committed so due process is not followed; but doesn’t really come up because statute is construed by courts in a certain way that the due process argument doesn’t even come up)

i. P 182 Note 4: describing constitutional innocence principle that SL is unconstitutional (violation of due process) if the remaining elements of the crime, with SL elements excluded, could not themselves be a crime.

1. Ex. Bigamy is often SL crime, but if D reasonably but incorrectly believes spouse to be deceased or that there was a valid divorce, the remaining element of marriage would not be a crime.

d. “Greater Crime” Theory: D commits a lesser crime (punching A in the nose) and it turns out to be a police officer.  It is acceptable to impose the greater crime upon D. [EE 129]

i. Rejected by MPC § 2.04(2)

4. Analysis Methodology (only guidelines) [EE p 133]:

a. If the statute contains a mens rea word, it is likely that the mens rea word modifies all material elements of the offense (X-Citement Video)

b. If the statute does not contain any mens rea word, then:

i. Common law crime = probably not SL 

1. Morissette p 180 Note 1.  A junk dealer entered a military bombing range and took spent bomb casings that had been lying around for years to sell.  Convicted of violating a statute that prohibited “whoever steals, purloins, or knowingly converts to his use …or without authority, sells…any thing of value of the United States…shall be fined not more than $10,000 or imprisoned not more than 10 years or both.”  D admits that he knowingly took the casings, but thought they were abandoned and did not intend to steal them.  Analysis/Rule: Despite the fact that the statute does not contain a specific mens rea element (intent) to steal, court draws a distinction between CL crimes and new statutory crimes such as public welfare offenses.  Congressional silence as to mental elements for a crime already well defined in CL and statutory interpretation warrant quite the contrary inference than the same silence in creating an offense new to general law for whose definition the courts have no guidance except the Act.  Holding: Mens rea of intent to steal is required for the crime. D is not guilty.

ii. Carries severe penalty = probably not SL

iii. If involves a complex regulatory scheme and is not a CL crime (a) and does not carry a severe penalty (b)  = may be SL

iv. If D would be guilty of a crime even under the facts as he supposed, many states will impose SL under greater crime theory. 

5. Distinguish strict liability from vicarious liability = statutes sometimes impose liability on one person for the act (actus reus) of another.

a. Ex. Owner of bar is held liable for his employee bartender who serves alcohol to an underage person, even if owner wasn’t there and discouraged.

b. May be unconstitutional if D had no ability to control over offender.

c. Imprisonment may be violation of due process rights if D had no knowledge of violation.

6. Staples v. US – public welfare offense is not real SL (p 174)

a. D was charged with unlawful possession of an unregistered machine gun in violation of § 5861(d). D claims he did now know that gun had been modified to make it fire automatically.

b. Issue: Whether or not § 5861(d) requires proof that D knew of the characteristics of his weapon that made it a “firearm” under the Act.  

c. Rule: Issue of statutory construction to determine the mental state required for the crime.  Look at construction of the statute and intent of Congress.

d. Rule: The existence of a mens rea is a principle of Anglo-American criminal jurisprudence.  Silence on this point does not, by itself, suggest that Congress intended to dispense with a conventional mens rea element.

e. Holding: D had to know of the characteristics of the weapon he possessed that required its classification as a machine gun.

f. Majority Analysis: 

i. Default rule = mens rea required.  In order to depart from this, must have evidence that Congress wanted to impose SL.  

ii. Says guns in general are not deleterious devices or products or obnoxious waste materials that put their owners on notice that they stand in responsible relation to a public danger.  Compares it to a common place transaction like buying a car that would not alert a person to regulation.  

iii. Harsh penalty: 10 year sentence seems too strong for SL.

iv. Court doesn’t create a definitive rule of construction in this situation.  Instead notes that here, that the usual presumption that a D must know the facts that make his conduct illegal should apply.

v. Dissent argues the statute is not a codification of CL, but a brand new crime, so general rule doesn’t apply.  It’s a public welfare statute that merits SL because guns are dangerous.  The nature of an automatic weapon puts D on notice.

g. Court appeared to limit the reach of strict liability federal crimes to those involving items that were both [EE p 121]

i. dangerous (such as drugs, grenades, or explosives) and

ii. highly regulated and, by their nature, would alert D to the possibility of regulations, thus putting him under a duty to inquire about those regulations and ensure compliance.

iii. Note: state courts are not required to follow Staples because it’s a statutory interpretation case.

h. Difference from Freed (Staples reference to Freed p 177) – prosecution for unregistered grenades 

i. In Freed, D knew that he was dealing with hand grenades.  Issue is whether D must know that the grenades were unregistered to be guilty of unlawful possession of an unregistered firearm.  Contrast to element at issue in Staples, which asks if D must know of the features that make his weapon a statutory “firearm.”  Holding: proof not required of knowledge that a firearm is unregistered.  Different elements of the same offense (unregistered vs. firearm) can require different mental states.

ii. In Freed, a hand grenade is a particularly dangerous weapon and possession of it was not entirely innocent.  Here, guns generally can be owned in perfect innocence.  The destructive potential cannot put gun owners sufficiently on notice of the likelihood of regulation.

i. The penalty imposed under a statute has been a significant consideration in determining whether the statute should be construed as dispensing with mens rea. Public welfare offense usually has only light penalties.

j. Comment: You need some evidence of the knowledge of dangerous things for public welfare offense.  Not real SL. SL here is a misnomer.

7. Garnett v. State (p 184) 

a. Facts: Mentally handicapped 20-year old has consensual sex with 13-year old girl and is charged with second degree rape for engaging “in vaginal intercourse with another person who is under 14 years of age and the person performing the act is at least four years older than the victim.”  Court would not admit evidence on mistaken age defense because statute intends SL.

b. Issue: in addition to other material elements of the statute, does prosecution have to prove mens rea? 

c. Rule: Statutory interpretation issue regarding reading some level of mens rea into the statute.

d. Majority: No mens rea requirement in the statute.  Notes that legislature wrote a knowledge requirement for the statute section (2), but not for (3), thus, it was intentional to leave this out of (3).  Seems sympathetic to D.  Describes the controversy over imposition of strict criminal liability, but here, legislative intent is clear. Holds that any new provision introducing an element of mens rea should properly come from an act of the Legislature, rather than judicial fiat.

i. MPC §§ 1.04, 2.05: (p 180) generally recognizes strict liability for offenses deemed violations, subject to only a fine, forfeiture or other civil penalty and not giving rise to any legal disability. Otherwise, a person is not guilty unless he acts with some degree of mens rea (purposefully, knowingly, recklessly, or negligently).

e. Dissent: SL assumes that people have a basic awareness of facts that give rise to a duty to investigate further.  What is really being punished is failure to investigate (not pure SL, but more like negligence).  Should be a defense that D is mentally handicapped and cannot appreciate this duty or understand the risks associated with failure to investigate.  

8. Hypo: if you own a grocery store and your supplier sent you drugs mistaken as sugar. Are you liable?

a. Yes under public welfare offense.

b. How about the argument of involuntariness of the act?

9. US v. Park (not in our reading)
a. Park was a CEO of a big food company. FDA has warned that the food had been exposed to contamination by rodents in company’s warehouse.  The company failed to adopt corrective measures and D was charged. D argued that he was truly assured that lower officials responsible for sanitation was dealing with it and he could not do better. Holding: he was convicted.

10. US v. Freed (note in reading)
a. D was convicted for possession of unregistered hand grenades in violation a fed statute.  It is unlawful for any person “to receive or possess a firearm which is not registered to him.”

b. The USSCT by Douglas held that no mens rea was needed here. It is in the expanding regulatory area involving activities affecting public health, safety and welfare.

i. Premised on the theory that possession of hand grenades is not an innocent act.

ii. They are highly dangerous weapons.  They deserve strict regulation.

c. Dissenting by Brennan: We should look at the elements one by one. Use the MPC’s approach.

11. Negligence

a. Whether negligence can be a basis for criminal punishment

i. Holmes: utilitarian, based on the need for effective social control tempered by limitations based on blameworthiness.

1. Counter: doesn’t work for specific deterrence; punished for not personal wrong, not justified

ii. Hart: based on blameworthiness.  Criminal liability is appropriate if foresight of consequences and the actor nonetheless took the risk that they would occur. 

1. Counter: no personal blameworthiness, because D never actually thought about it.

b. Establishing the appropriate mens rea standard 

i. US v. Yermian – SL on JD elements (note in reading)
1. “Whoever, in any matter within the jurisdiction of any department or agency of the US knowingly and willfully makes any false statements shall be fined… or imprisoned…” Yermian knowingly made false statements on a security clearance form to his employer, a defense contractor. He defended that he did not know it fell within the jurisdiction of any US department or agency.

2. The court by Powell held that D was convicted because D’s mistake did not relate to mens rea element of the crime, but a jurisdictional component, which is not required for mens rea.

HOMICIDE 

1. Defined: The unjustified and unexcused killing of one human being by another human being.

a. Fetus is not a human being, but many legislatures have broadened the definition of “person” to include a fetus or created a separate offense called feticide. [EE 172]

i. See Keeler
ii. Cal. Civ. Code § 187

b. Did D’s act “cause” death?  Common law would not find a causal link unless the death occurred within a year + one day of the assault.  Modern medicine has introduced many life-extending options that make this rule less appropriate and many jurisdictions have abandoned the rule or extended the time. [EE 173]

c. Criminal Homicide § 210.1(1): A person is guilty of criminal homicide if he 

i. (1) purposefully, knowingly, recklessly or negligently causes the death of another human being

ii. (2) Criminal homicide is murder, manslaughter or negligent homicide.

1. Rejects the degrees-of-murder approach

2. MURDER: Common Law Development of Murder Offense

a. Murder: originally defined in 14th century England as “malice aforethought”

b. Developed into: any killing with the following MENTAL STATES (later called first degree murder through statutes) (no degrees of murder under MPC)[EE 173, Gilbert 182s]

i. Intent to kill 

1. [CL Intentional Murder = MPC § 210.2(1)(a) “purposely” and “knowingly”]

ii. Intent to inflict great bodily harm 

1. [MPC § 210.2(1)(a) “purposely” and “knowingly”]

2. Even if death wasn’t intended, = malice aforethought and thus, murder

iii. Intent to commit a felony (see felony murder rule) 

1. [MPC § 210.2(1)(b) “recklessly under circumstances manifesting extreme indifference to human life” with relation to F-M rule; Sloss says “depraved heart murder”]

iv. Awareness (Knowledge) of a high risk of death 

1. [MPC § 210.2(1)(b) “fatally bent on mischief”]

2. Usually test is subjective awareness, but jurisdictions debate [Gilbert 184]

3. Sometimes called “implied malice.”

4. Acting with “depraved and malignant mind”

5. Having a “heart regardless of social duty and fatally bent on mischief.”

6. Ex.  shooting a gun into a passing train and killing a trainman.

a. Was risk foreseeable and D consciously disregarded it?

v. Reasonable inferences may be used to prove the requisite mental state

1. i.e. use of a deadly weapon demonstrates intent to kill

Murder - unlawful killing of a human being
	Common Law
	MPC
	Differences

	Homicide with malice aforethought. 

Malice Aforethought has four possible states of mind

intention to kill another human -  One may, but need not, infer the intent to kill from the use of a deadly weapon 

intention to inflict serious bodily harm (great bodily injury) 

Gross recklessness (malignant heart)- Acts in the face of an unusually high risk that conduct will cause death of serious bodily harm. Under certain exceptional circumstances.

Felony murder - during the commission or attempted commission of a felony in which death results.  


	A killing committed purposely or knowingly, or gross recklessness.  Premeditation and deliberation are not required.

Gross recklessness – reckless under circumstances manifesting extreme indifference to human life. 
	MPC includes “great bodily harm” under recklessness.

MPC's mens rea is equivalent to CL's intent.

When MPC uses recklessness as the mens rea, it is similar to CL's malignant heart killings.

Statutes have been enacted which give degrees of to CL murder: first degree includes certain enumerated types of homicide (lying in wait; by poison, etc.); or a willful, deliberate, and premeditated  (WDP) killing; or felony murder (enumerated felonies include arson, rape, robbery, or burglary).  

All other forms are 2nd degree murder.  "malignant heart"  is usually 2nd degree




c. Degrees of Murder: developed after the American Revolution in response to England’s expansion of “malice aforethought” described above.

i. First degree (from original definition of malice aforethought above) [EE 175]

1. Elements:

a. Premeditated (thought about killing their victim)

i. Can premeditation occur as instantaneously as successive thoughts? Debated, but can occur the instant before the act. 

ii. Time isn’t the only consideration. Weigh facts.

b. Deliberated (brooded over a significant period of time)

c. Killed willfully

i. the premeditation and deliberation need to happen during a period when D is sufficiently cooled off and is calmly thinking of the crime

2. Eligible for death penalty

3. State v. Guthrie [Dressler CB 249]

a. D and V worked together as dishwashers. V snapped D on the nose with a towel and D became enraged and stabbed V in the neck with his pocket knife.

b. Incorrect jury instructions corrected to distinguish between first- and second-degree murder with clear definitions of premeditated, deliberate and willfully, per above.

c. Shrader instruction: blink of an eye approach; obliterates line between first- and second-degree murder.

d. Guthrie instruction: second-look approach; should be some time of consideration before murder takes place.

4. State v. Forrest [Dressler CB 255] 

a. D’s father was hospitalized and suffering from numerous ailments.  D brought a pistol to the hospital, was very upset with the nurses and upon being left alone with V, shot his father four times.  

b. Court says murder was premeditated based on V’s lack of provocation, V’s helpless state, D brought gun to hospital, gun had to be cocked and fired four separate times, D’s statements that he had thought about putting V out of his misery because he couldn’t let V suffer anymore.

ii. Second degree: default position for all non-first degree murders [EE p 176]

1. No premeditation or deliberation

2. Midgett v. State [Dressler CB 253]

a. D continuously abused his 8-year old son, who died from an abdominal hemorrhage, shown to be caused by a blow received by D.

b. For first-degree murder, it must be shown by substantial evidence that D premeditated and deliberated the killing. [254]

c. Evidence showed that D’s intent was not to kill, but to abuse, thus it is second-degree murder.

d. MPC Approach [EE 177]

i. Murder § 210.2: criminal homicide constitutes murder when:

1. It is committed purposefully or knowingly; or

a. = CL premeditated and deliberate

2. Recklessly under circumstances manifesting extreme indifference to the value of human life.

a. = CL depraved heart.

3. Is a felony in the first-degree.  Maybe sentenced to death per § 210.6.

a. MPC abandons the requirement of malice aforethought

b. MPC gets rid of “intent to commit grievous bodily injury” from murder

c. Felony-murder was not abolished 

e. Murder Analysis [EE 176]:

i. Was the killing a murder (done with malice aforethought)?

ii. If so, was it premeditated, deliberate and willful?

iii. If yes, was it first-degree murder?  If not, second-degree.

3. CAPITAL MURDER: Some states distinguish capital murder from murder. [Gilbert 188]

a. Usually requires proof of at least one of several enumerated aggravated factors or special circumstances.  

b. Under this approach, D can be sentenced to death only if convicted of capital murder.

4. MANSLAUGHTER: an unlawful homicide without malice aforethought [always heat of passion]

a. Voluntary Manslaughter: a killing that would otherwise be murder but that was committed in response to certain provocation has traditionally been regarded as being without malice aforethought and therefore, voluntary manslaughter. [Gilbert 194]

i. Elements of Provocation (HEAT OF PASSION argued to reduce murder to manslaughter) [Gilbert 195]:

1. Subjective: I felt provoked.

a. D must have in fact been provoked.

b. D must not have actually cooled off.

2. Objective: Reasonableness of the reaction.

a. The provocation must have been of a sufficient degree to excite the passions of a reasonable person.

b. Interval between provocation and killing was not long enough for D to cool off/“heat of passion” not abated.

c. Causal connection between provocation, passion and fatal act.

ii. CL development of provocation doctrine started with restrictive categories that constituted adequate provocation (discovering spouse in the act of sexual intercourse with another, mutual combat, assault and battery, injury to one of D’s relatives or to a third party, illegal arrest).

1. Reasonable person standard introduced and subjective categories permitted.  Then, courts restricted characteristics that jury could consider.

2. Cooling off period becoming more flexible to permit defense where passion is “rekindled,” such as by sight of initial provoker, words, etc., or in the case of “brooders,” whose anger increases over time.

3. Cumulative provocation may be permitted, such as when D is battered spouse.

4. Girouard v. State (MD 1991)

a. D and V had been married two months and had a tense relationship. V verbally provoked D, stepped onto his back, pulled his hair and falsely stated that she had filed charges against D with JAG for abuse.  D stabbed V 19 times with a kitchen knife, then slit his own wrists.  When he didn’t die, he called the police.

b. D charged with murder. Claims provocation defense to downgrade crime to manslaughter.

c. Court weighed factors above.  In weighing reasonableness of provocation, court said “words can constitute adequate provocation if they are accompanied by conduct indicating a present intention and ability to cause D bodily harm.”  “There must be not simply provocation in psychological fact, but one of certain fairly well-defined classes of provocation recognized as being adequate as a matter of law.” [Dressler CB 263]

d. Provocation of D by V did not meet standard of reasonableness.

e. Note: Maryland clings to old CL categories of provocation, but most states have abandoned this rule and now send question to jury.

iii.  “Reasonable Person”/Objective standard broken into two parts:

1. Gravity of provocation
2. Standard of self-control
a. Looks at characteristics of D, not V.

3. Attorney General for Jersey v. Holley [Dressler CB 271]

a. Facts: D and V lived together, were both alcoholics and had a stormy relationship.  After both had been drinking all day, V came home and told D that she had just slept with another man.  D picked up an ax to go out and chop more wood.  V said, “You haven’t got the guts.” D struck V seven or eight times with the ax.

b. Issue: do we consider D’s characteristics (alcoholic) in assessing the level of self-control expected of a reasonable person?  No. Reject standard of “reasonable alcoholic” and go with “reasonable person.”  Need a single standard based on the clear language of the statute.  

c. Rationale: Only two characteristics that they will consider as a subjective standard are age and gender.

d. Overrules result of Morgan Smith, where reasonable alcoholic standard was applied.  Too slippery of a slope.  If there is truly valid diminished capacity, this is available as a defense.

4. MPC Approach § 210.3(1)(b): Murder becomes manslaughter when committed under the influence of Extreme Mental or Emotional Distress for which there is a reasonable explanation or excuse.

a. Standard for reasonableness: a person in the actor’s situation under the circumstances as he believes them to be.

b. EMED blends diminished capacity and heat of passion.

c. People v. Casassa: [Dressler CB 281]

i. D and V lived in the same apartment complex and dated until V called it off.  D broke into apartment below V to eavesdrop on her conversations on numerous occasions and broke into V’s too.  D visited V with liquor as a gift.  When V refused, D stabbed her in the throat several times with a knife he brought with him, then submerged her body in the bath tub to make sure she was dead.

ii. Issue: Did D act under the influence of EMED?

iii. Applying 2 part test of MPC, court found:

1. Acted under influence of EMED: accepted as fact 

2. Reasonableness of the disturbance: EMED was too peculiar to D to be worthy of mitigation; objective reasonable standard

iv. Casassa would lose on this in a CL jurisdiction because he had a cooling off period.

Comparing Heat of Passion and EMED
	Common Law (Heat of Passion)
	MPC (EMED)

	Heat of Passion
	Extreme mental or emotional disturbance

	Sudden
	No (biggest difference)

	Causal Connection b/t provocation and act
	Connection b/t disturbance and act

	Adequate Provocation
	Reasonable explanation or excuse


iv. Particular situations [Gilbert 197]

1. Words alone are not adequate provocation, but minority view holds that informational words, particularly that convey information of a fact that would constitute reasonable provocation if observed may be a defense.

2. Battery: a minor blow does not constitute adequate provocation, but violent and painful blows may, whether administered by hand or weapon.

a. Exception where D provoked blow

3. Assault: split as to whether an unsuccessful attempt to commit battery can constitute adequate provocation.

4. Illegal arrest: split, but usually is a defense

5. Adultery: trend toward expanding from “caught in the act” to include being told of adultery or seeing the person having the affair with spouse.

6. Mutual quarrel or combat: if both voluntarily engage in the fight, doesn’t control who struck first; suddenness of the affray rather than any specific action by the victim, is the provocation; the homicide is manslaughter

v. Mistake concerning provocation: killing should be mitigated as long as D reasonably believed the provocation existed.

vi. Provocation by someone other than V:

1. Voluntary manslaughter if D meant to kill provoking party, but accidentally killed V.

2. Murder if D is enraged and strikes out at innocent V.

vii. Adequate Provocation Defense = justification or excuse? [Dressler CB 266 – 268]

1. Justification Defense: 

a. Focuses on the act (such as V provoking)

b. V gets “what he asked for” and attacker is only restoring the balance of justice.

2. Excuse Defense (such as insanity)

a. Focus is on D not being morally blameworthy because loss of self-control was excusable.

b. Result is the same as murder, but D’s culpability is less than that of a murder, so punishment should be less.

3. Partial defense that reduces charge.

viii. Heat of Passion is a partial defense, so you don’t get off completely, but the charge might be reduced.  It’s a hard one to categorize because it looks kind of like an excuse defense and kind of like a justification defense. 

b. Involuntary Manslaughter: [Common law construction] killing that is 

i. (1) the result of criminal negligence OR (see #(2) below)

1. More than civil negligence is required.  Requires both high and unforeseeable risk of death of another.

2. Awareness of risk may be required.

ii. (2) is caused during the commission of an unlawful act that is not a felony or for some other reason and is insufficient to trigger the felony murder rule. [Gilbert 201]

1. Accidental deaths that occur during a misdemeanor are sometimes held to be (involuntary) manslaughter.

2. Acts the same way as F-M rule.

3. A felony that will not support the F-M rule will be enough for involuntary manslaughter.

4. MPC has abolished misdemeanor manslaughter altogether.

a. when an accidental homicide that occurs during the commission of an unlawful act not amounting to a felony (under the felony-murder rule) constitutes involuntary manslaughter

i. analogue to F-M rule

iii. Criticized for imposing strict liability of a very serious offense, but some limitations have developed, as with F-M rule.

1. Some jurisdictions require that crime be malum in se
2. Some require criminal negligence in addition to unlawful act

3. Some require that unlawful aspect of activity must cause death

iv. MPC Approach § 210.3(1)(a): Reckless homicide 
1. Reckless homicide could be murder or manslaughter under MPC.

2. The difference is “extreme indifference to human life”. 

a. D is entitled to both instructions of reckless murder and manslaughter. The jury will decide whether it is extreme enough to be a murder. 

3. MPC abolishes manslaughter based on criminal negligence.

5. NEGLIGENT HOMICIDE [MPC version of involuntary manslaughter – distinguish between reckless and negligent homicide]
a. Negligence standard: culpable negligence, higher than ordinary torts negligence [majority view]

b. Minority view: the same as torts standard 

c. MPC Section 210.4 – Negligent Homicide: (1) Criminal homicide constitutes negligent homicide when it is committed negligently; (1) Negligent homicide is a felony of the third degree

i. Example: father’s negligence in letting his son die from starvation

ii. Berry v. Superior Court [Dressler pp. 292-294]
1. Facts: D’s pit-bull, guarded marijuana growing in yard which was accessible; pit-bull was a trained fighting dog and participated in fights with other pit-bulls; D’s neighbor had four young children; two-year old wandered over and pit-bull attacked and killed the child

2. Issue: whether a person of ordinary caution or prudence would be led to believe and conscientiously entertain a strong suspicion that D committed the crime charged (murder of the child)

3. Reasoning: (used People v. Nieto Benitez) Second-degree murder is defined as the unlawful killing of a human being with malice aforethought, but without the elements of willfulness, premeditation, and deliberation that would support a first degree murder charge.

4. Manslaughter is the unlawful killing of a human being without malice.

5. Malice may be express or implied: (1) express – when there is manifested a deliberate intention unlawfully to take away the life of a fellow creature; (2) implied – when no considerable provocation appears, or when the circumstances attending the killing show an abandoned and malignant heart.

6. One strain of judicial thought re malice is that D has a base, antisocial motive and wanton disregard for human life, and does an act that involves a high degree of probability that it will result in death.

7. Second strain of thought is the killing was proximately caused by an act, the natural consequences of which are dangerous to life, which act was deliberately performed by a person who knows that his conduct endangers the life of another and who acts with conscious disregard for life. 

8. Malice may be implied when D does an act with a high probability that it will result in death and does it with a base antisocial motive and with a wanton disregard for human life. (phrased in a different way than above)

a. MPC view: No manslaughter in the absence of subjective fault, e.g. conscious disregard of a substantial and unjustifiable risk of death. [Crunch Time p. 129]

9. Decision: Berry case could be decided either way: (1) murder charge if court finds his behavior antisocial (training a fighting dog known to be dangerous with the knowledge that small children are around and growing marijuana); (2) manslaughter charge if court finds his behavior was reckless but not the killing did not occur with any malice on Berry’s part

iii. State v. Hernandez [Dressler pp. 297-300]
1. Facts: D was driving on the wrong side of the road and his van was tilted with two wheels off the road; victims were driving in the opposite direction and tried to avoid him but were seriously injured and one person was killed; D’s van was plastered with numerous drinking slogans (“I never drink before five.  It’s too early in the morning!”)
2. Issue: Whether the drinking slogans showed D was aware of the risk to others from drinking alcohol (his conduct).
3. Reasoning: The jury is asked first to examine the risk and the factors that are relevant to its substantiality and justifiability [of the risk] in terms of an objective view of the situation as it actually existed.  Second, the jury is to make the culpability judgment, this time in terms of whether the failure of D to perceive the risk justifies condemnation.  

4. Reputation or character testimony is only admissible when a D has put his own reputation at issue which he didn’t, so this is not admissible.

5. Dissent: The drinking slogans (three of them) related to D’s knowledge of how alcohol consumption would affect him: (2) result in his loss of touch with reality; (2) affect his ability to perceive; (3) alter his moods.  Therefore, the jury should have been permitted to consider D’s knowledge of how the consumption of alcohol might affect his perception.

a. Prosecution should have tried for reckless manslaughter and the slogans would have been permissible – mistake. [Class notes 3/9]

b. Negligence is an objective form of fault because liability is based on the actor’s failure to live up to the external, objective, standard of care of the reasonable person; there is a subjective component however because D must have actual present knowledge of the present facts which make an act dangerous (actor is dealt with as if he foresaw it whether he does so in fact or not); they wouldn’t be relevant because it doesn’t matter whether he knew of the facts in that situation, he should be dealt with as if he foresaw it, whether he does so in fact or not [Note 2, p. 301]

iv. State v. Williams [Dressler pp. 301-304]

1. Facts: Parents of one-year old noticed their child was sick and gave him aspirin; they did not believe he was so sick he needed to go to the hospital; they were afraid if they did take him to the hospital, the Welfare Department might take him away; the child died in two weeks from an abscessed tooth infection that caused him to not eat

2. Issue: Whether the parents were negligent such that their manslaughter charges should be upheld.

3. Reasoning: Parental duty to care for a minor dependent child was recognized at common law and characterized as a natural duty.  Breach of this duty requires gross negligence at common law but in Washington State the crime is deemed committed even though the death of the victim is the proximate result of only simple or ordinary negligence.

4. Simple or ordinary negligence describes a failure to exercise the ordinary caution necessary to make out the defense of excusable homicide.  Therefore, the conduct of D, regardless of his ignorance, good intentions and good faith, fails to measure up to the conduct required of a man of reasonable prudence, he is guilty of ordinary negligence because of his failure to use “ordinary caution.”

5. This decision seems to take away the mens rea element of the crime and imposes strict liability. [Class Notes 3/9]

6. FELONY MURDER Rule: any death occurring during the course of a felony is murder [EE 184]
a. A form of strict liability 

b. Rationale/Justification for F-M

i. Deterrence: (1) deters negligent and accidental killings during the commission of a crime; (2) co-felons will dissuade each other from using violence; (3) punishing both accidental and deliberate killings that result from the commission of a felony is the strongest deterrence to undertaking inherently dangerous felonies

1. Counter: illogical because how does one deter an unintended act?

2. A way of making murder easier to prove for prosecution

ii. Transferred Intent: theory is that the intent to commit the felony transferred to the act of killing in order to find culpability for the homicide
1. Counter: no place in criminal law which is based on focusing on the mens rea for each crime committed
iii. Retribution: (1) conviction is justified for murder simply because D committed a felony and a killing occurred (strict liability view); (2) reflects societal judgment that an intentionally committed crime that causes the death of a human being is qualitatively more serious than an identical crime that does not 

1. Counter: primitive rationale because the basic premise is criminal law is concerned not only with guilt or innocence in the abstract but also with the degree of criminal liability
iv. Support for F-M Rule

1. Reaffirms the sanctity of human life

2. Rule provides the advantage of clarity; promotes efficient administration of justice

3. Minimizes the utility of perjury

c. All co-felons are liable (co-conspirators)

d. Applies when a co-felon is killed

e. Alternative view: some courts apply F-M rule when they follow the theory that “but-for” the commission of the felony by D, the victim would not have died [Gilbert pp. 191-192]

f. Examine the possibility of using the “depraved heart” murder theory instead of F-M rule if it is easier to argue that D behaved with reckless indifference to the value of human life than to find that the F-M rule applies [Crunch Time p.131]

g. Limitations have developed on F-M rule (vary by jurisdiction)

i. Merger rule: the predicate felony must be independent of the killing [EE 187-8]

1. People v. Robertson [Dressler pp. 328-333]

a. Facts: Four men were drinking, smoking marijuana and driving; they decided to steal hubcaps off a parked car in front of a house; D, owner of the house, came out when he heard the noise with a gun; driver and one felon sped away; other two fled on foot; D fired shots; one felon died

b. Issue: Whether the trial court properly instructed the jury that D could be convicted of second-degree felony murder based upon predicate offense of discharging a firearm in a grossly negligent manner, or whether the second-degree felony murder rule was inapplicable under the so-called merger doctrine.
c. Disposition: Court concluded that the merger doctrine did not bar instruction on second-degree murder based upon a felony-murder theory.
d. Reasoning: The felony-murder instruction is not proper when the predicate felony is an “integral part of the homicide” and when, under the prosecution’s evidence, it is “included in fact within the offense charged.”

e. The merger rule is premised upon the concern that it would subvert the legislative intent for a court to apply the felony-murder rule automatically to elevate all felonious assaults resulting in death to second-degree murder even where the felon does not act with malice.

f. Dissent: The majority decision reverses the roles of the prosecution and defense – prosecution now tries to push for no intent to kill while defense argues only intent to kill.

g. Ireland test: avoided elevating every felonious assault that ends in death to second-degree murder since it would frustrate the purpose of the legislature’s intent to punish certain felonious assaults resulting in death (those committed with malice aforethought – murder) more harshly than other felonious assaults that happened to result in death (those committed without malice aforethought – manslaughter)

h. Hanson test: if we apply F-M rule to this crime, does it obliterate the line between manslaughter and murder? (rejected Mattison test)

i. Mattison test: underlying felony (predicate) has to have an independent felonious purpose compared to the killing; if the purpose is independent then you can’t apply merger rule and can apply F-M rule

ii. Predicate (underlying) felony must be dangerous 

1. Must it be inherently dangerous as typically perpetrated [shot fired at train] or

2. Only dangerous as committed?

a. two ways to look determine inherent dangerousness: (1) abstract - ignore the specific facts of the case and consider the elements of the offense in the abstract; (2) dangerous as perpetrated -look at just the facts of the case and determine if such a felony was inherently dangerous in the manner and circumstances it was committed in; 

i. some courts use both approaches and if it is found to be inherently dangerous under one or the other, D is guilty [Understanding Criminal Law, pp. 561-562; EE pp. 188-189]

ii. burglary is considered inherently dangerous in the abstract; defense to this is that maybe the burglary is not perpetrated in furtherance of the crime [EE p 195 #3 explanation]

3. People v. Howard [Dressler pp. 321-326]

a. Facts: D was stopped for not having a rear license plate; officers got out of their car to question him; D sped away; officers pursued D at a high speed; D ran red lights, stop signs and shut off his headlights to prevent officers from seeing him; officers stopped pursuing him to avoid killing an innocent bystander; D crashed into and killed Jeanette Rodriguez while going through a red light

b. Issue: Is the crime of driving with a willful or wanton disregard for the safety of persons or property while fleeing from a pursuing police officer an inherently dangerous felony for purposes of the second-degree felony-murder rule? 

c. Disposition: We conclude that it is not.
d. Reasoning: Section 2800.2 says “a willful or wanton disregard for the safety of person or property includes, but is not limited to, driving while fleeing or attempting to elude a pursuing peace officer during which time either three or more violations that are assigned a traffic point count under Section 12810 occur, or damage to property occurs.”

e. A violation of Section 2800.2 (b) includes actions that are not inherently dangerous to human life.  Therefore, the second-degree felony-murder rule does not apply when a killing occurs during a violation of the statute since both inherently dangerous and non-inherently dangerous conduct is described.

f. The prosecutor may not resort to the second-degree felony-murder rule to remove from the jury’s consideration the question whether a killing that occurred during a violation of Section 2800.2 was done with malice.

g. Dissent: any statute that says “wanton disregard for human life” means activity that is inherently dangerous; Section 2800.2 (a) clearly says one who flees from the police drives with reckless indifference is guilty of a felony.  Such reckless driving is inherently dangerous – it creates a substantial risk that someone will be killed.  D committed exactly the reckless endangerment of human life forbidden by the statute; the principal reason for applying the felony-murder rule was here – to deter those engaged in felonies from killing negligently or accidentally.

iii. Death of another must be foreseeable
iv. Killing must occur “during” the felony or in immediate flight

1. People v. Fuller [Dressler pp. 311-312]

a. Facts: Ds were stealing spare tires from parked vans; police officer noticed their suspicious activity and came after them; Ds fled the scene and were pursued at a high speed by the police; Ds repeatedly ran red lights and stop sign and eventually hit a driver who was killed while Ds crossed a red light
b. Issue: Does the felony-murder rule apply when Ds were committing a crime and unintentionally killed someone?
c. Disposition: No, the trial court erred in striking the murder count premised on the felony-murder rule.
d. Reasoning: “All murder which is committed in the perpetration of, or attempt to perpetrate arson, rape, robbery, burglary, mayhem or lewd acts with a minor, is murder of the first degree.”  This statute imposes strict liability for deaths committed in the course of one of the enumerated felonies whether the killing was caused intentionally, negligently or merely accidentally.

e. If the court were deciding this on a clean slate, they would not have found Ds guilty of first-degree murder because the symmetry of the law is destroyed when an accidental killing resulting from a petty crime is equated with a premeditated murder.

f. Such a result does not further the ostensible purpose of the felony-murder rule which is to deter those engaged in felonies from killing negligently or accidentally.

g. Prosecution used the felony-murder rule so they wouldn’t have to prove the mens rea for the killing since recklessness is presumed because a felony was committed and a death resulted; otherwise he would have probably been charged with negligent homicide under the MPC. [Class notes 3/9]

v. One of the felons must “directly” cause the death

1. “in furtherance” of the felony (agency theory): rule applies if death is caused by someone acting as D’s agent

a. State v. Sophophone [Dressler pp.334-347]

i. Facts: D and three others attempted to rob a home with and were carrying loaded guns; owner called the police who arrived just as the four men were fleeing the scene; police arrested D; D was in their custody when his accomplice fired a shot at a police officer who was trying to arrest him; officer killed the accomplice lawfully

ii. Issue: Whether D may be charged with felony-murder of his accomplice when he was already in police custody at the time the accomplice was killed lawfully by an officer.

iii. Disposition: D is not criminally responsible for the resulting death of his accomplice and his felony-murder conviction is reversed.

iv. Reasoning: Dressler: (b) the agency approach: the majority rule is that the felony-murder doctrine does not apply if the person who directly causes the death is a non-felon; (c) the proximate causation approach: a felon may be held responsible under the felony-murder rule for a killing committed by a non-felon if the felon set in motion the acts which resulted in the victim’s death.

v. The thing which is imputed to a felon for a killing incidental to his felony is malice and not the act of killing; the mere coincidence of homicide and felony is not enough to satisfy the felony-murder doctrine.

vi. How can anyone have a criminal charge lodged against him for the consequences of the lawful conduct of another person?

vii. Dissent: F-M should apply because a police officer could just as easily have been killed and that’s what the F-M rule is trying to prevent.

vi. res gestae doctrine – the felony-murder rule applies when a killing occurs during the commission or attempted commission of a felony; nearly all courts agree, however, that the felony-murder doctrine still applies, even after a felony is technically committed (Example: burglary occurs and D is now fleeing the scene); there must be a causal relationship between the felony and the killing

1. time, distance and causation requirements

2. once you’ve reached a place of safety, the commission of felony is stopped

vii. Only certain felonies qualify as predicate felonies for rule.  Typically:

1. Rape, kidnapping, robbery, arson and burglary.

a. First-degree F-M is usually enumerated: no need to prove murder elements; but still have to prove elements of predicate felony.

2. Others = second degree murder.

a. 2nd degree F-M is often in the form of catchall language; need to prove elements of murder.  Infer malice aforethought from inherently dangerous activities.

h. Often, rule doesn’t apply because of limitations, but conviction can be sustained based on requisite mens rea for murder, even without the rule. [EE 190]

i. Causation

i. The ordinary causation analysis still applies to F-M.

ii. Proximate causation approach: A felon may be liable for F-M for killing committed by a non-felon if the felon set in motion the acts which resulted in the victim’s death. [Understanding Criminal Law, pp. 569]

j. MPC Approach § 210.2(1)(b)

i. Does not make F-M a separate category of murder, however, raises a presumption of “extreme indifference to the value of human life” sufficient for murder if D killed while committing or fleeing from a major felony; enumerated felonies are:

1. robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape [MPC 210.2 (1)(b)]

ii. California Penal Code Section 189: enumerated offenses are:

1. arson, rape, carjacking, robbery, burglary, mayhem, kidnapping, train wrecking, or any act punishable under (one of various enumerated penal codes sections relating to sexual offenses not including rape), or any murder which is perpetrated by means of discharging a firearm from a motor vehicle, intentionally at another person outside the vehicle with the intent to inflict death [Dressler 234]

iii. Effectively abolished doctrine in vast majority of cases [EE 192]

iv. Generally rejected

THEFT
1. Introduction to acquisition offenses involving wrongful acquisition of property

a. Distinctions between the offenses: 

i. Larceny: the wrongful taking of property from the possession of another person who has a superior right to its possession, with intent to permanently deprive at the time of taking

ii. Embezzlement: a misappropriation of property by a person who already has it in his possession, with intent to defraud
iii. False pretenses: distinguishable from larceny in that the perpetrator obtains title and possession from another by means of deception
iv. Robbery: larceny from the victim’s person or presence where the taking is accomplished by force or threats
b. Modern statutes label larceny, embezzlement, false pretenses as theft but for our purposes we need to be able to distinguish them

2. LARCENY requirements: (conduct crime; not a result crime)

a. A trespassory

b. Taking (or caption) and

c. Asportation (carrying away) of

d. Personal property (only tangible personal property)

e. Of another

f. With intent to permanently deprive the owner of possession of the property (animus furandi – intent to deprive) 
g. intangible property cannot be the subject of larceny (example: documents, records, etc. are not property themselves)

1. items that are attached to land fall out of the scope of the offense; however if items are removed from the land and taken (trees, etc.) this may constitute larceny (or embezzlement) [Understanding Criminal Law p 601]

2. Lund v. Commonwealth [Dressler p 941]
a. Facts: D, a Ph.D student, required the use of a computer for his dissertation; advisor forgot to give him access to the use of a computer; D found a way to access the computers anyway and worked on his dissertation, racking up $26k in charges; D knew he didn’t have authority to use computers; once accused, police found printouts, computer access cards, etc. in his dorm room
b. Issue: Whether the unauthorized use of computer time valued at over $26k consists of grand larceny under the Code. 
c. Reasoning: D’s defense and Code 18.1-100 p. 943

d. Under the provisions of the code, for one to be guilty of the crime of larceny by false pretense, he must make a false representation of an existing fact with knowledge of its falsity and, on that basis, obtain from another person money or other property which may be the subject of larceny, with the intent to defraud.

e. At common law, larceny is the taking and carrying away of the goods and chattels of another with intent to deprive the owner of the possession thereof permanently.  Computer time is not included in goods and chattels.

f. The unauthorized use of the computer is not the subject of larceny because it’s not just about use, it also refers to a taking and carrying away of a certain concrete article of personal property.

g. When there is no market value of an article that has been stolen, the better rule is that its actual value should be proved.

h. Disposition: Not guilty of larceny.

ii. services are clearly not property and wrongful acquisition of services would not constitute larceny

iii. larceny is a crime against possession (and not title) so stolen property and contraband can be the subject of larceny

iv. asportation requirement – only need to have the slightest movement that is part of the process of carrying away the property

v. taking – D must have dominion and control over possession of the property

1. Larceny is a crime against possession (Lee v. State) [Dressler p 929]

2. D may commit larceny by causing possession to be taken by another (accomplice or an innocent agent)

3. The mens rea  and actus reus for larceny must coincide – that is the intent to permanently deprive must exist at the moment of the taking

a. Exception – “continuing trespass” situations: the wrongful intent need not exist at the time the property is first taken; D’s act of taking the property is wrongful (though not criminal) and later, while in possession of the property, D forms the requisite intent, the initial trespass is said to continue until the formulation of the intent, at which point the necessary concurrence is established and the actions constitute larceny

i. continuing trespass doctrine doesn’t apply if D’s initial possession was rightfully obtained

ii. Rex v. Chisser [Dressler p 930]

1. Facts: D went into store to look at cravats; shopkeeper handed him cravats to inspect and D then ran out of the store with the cravats

2. Issue: Whether running out of a store after being given cravats to look at, with the cravats is a felony.
3. Reasoning: Shopkeeper didn’t lose possession of cravats, he still had constructive possession

4. D had possession with shopkeeper’s consent but running away with the cravats was not part of what shopkeeper consented to

5. Disposition: D was convicted of larceny

vi. intent to deprive – courts will frequently uphold a conviction for larceny in circumstances in which the most accurate characterization of D’s mental state is that he knew his conduct would create a substantial risk of permanent loss (recklessly depriving another of property permanently) [Understanding Criminal Law p 605]

vii. People v. Brown [Dresser p 945]
1. Facts: D was being teased by a boy who lived in the house D was boarding at; D returned to the house after his boarding and took the bike because he wanted to “get even with him”; D said he didn’t intend to steal the bike and was going to hide it for a day and give it back
2. Issue: Whether the mere taking of someone else’s possession constitutes larceny or if the taking must be done with the intent to do so permanently.
3. Reasoning: Taker must intend to deprive owner of possession permanently.

4. The court told the jury that larceny may be committed, even though it was only the intent of the party taking the property to deprive the owner of it temporarily.

5. True test is: did he intend to permanently deprive the owner of his property?  If he did not intend to do so, there is no felonious intent, and his act constituted but a trespass.  While the felonious intent of the party taking need not necessarily be an intention to convert the property to his own use, still it must in all cases be an intent to wholly and permanently deprive the owner thereof.

6. Disposition: Not guilty.

viii. People v. Tufunga: claim of right dissolves the intent to steal “another’s” property; therefore larceny nor robbery can be established [Dressler p 947, note 2]

ix. People v. Davis [Dressler p 949]
1. Facts: D entered a Mervyn’s store, took a shirt off the rack and went to the register claiming it was a gift and he wanted a refund; D was being watched the whole time by security guards who told cashier to issue him a voucher; D walked away and was caught before he exited
2. Issue: Whether Mervyn’s consented to Smith’s issuance of the voucher after D’s taking the shirt in the first instance prevented D’s trespass and intent to steal.

3. Reasoning: The intent to “permanently” deprive of possession isn’t taken literally.

4. Sale v. Refund v. Reward cases: elements of sale and reward cases’ reasoning applies in refund cases. [Dressler p 950-952]

5. A claim of the right to “return” an item taken from a store display is no less an assertion of a right of ownership than the claim of a right to “sell” stolen property back to its owner.  It must follow that a D who expects a store to issue a “refund” to get its property back must be deemed to intend to permanently deprive the store of the item within the meaning of the law of larceny.

6. Also, if the refund option is not available, D has a strong incentive to keep the item he stole to avoid attention to theft.

7. Disposition: Guilty of larceny.

3. Larceny by trick: taking with consent induced by deception; in light of the fraud, the victim retains constructive possession of the property and D misappropriates it from that possession; temporary possession

a. Rex v. Pear [Dressler p 938]
i. Facts: D rented a horse for travel with the intention to sell it; D later sold the horse for profit
ii. Issue: Whether the conversion was felonious since D rightfully was given the horse.
iii. Reasoning: Because there is no privity of contract to allow the sale of the horse and the contract was only to rent the horse for travel, the sale is a felony.

iv. Depends on whether his intention was to use the horse and then sell it or if his purpose all along was to sell the horse.

v. Jury found D had a fraudulent view and intention of selling it immediately.

vi. The nature of possession had remained unaltered at the time of the conversion and the prisoner was therefore guilty of felony.

vii. Disposition: D was found guilty of larceny
***fraud vitiates consent and takes the place of the trespass [Dresslar, 957]
4. Consent to taking for purposes of a trap: if P anticipates D’s taking of the property and allows D to do so in order to catch him in the act, P’s actions do not constitute consent; D’s conduct is still larceny

a. Topolewski v. State [Dressler p 934]
i. Facts: A co-worker owed D money; D hatched a plan which co-worker would help with to steal packed meat from their workplace so co-worker could repay debt; co-worker told company about plan and they allowed him to continue while watching D; D stole meat and didn’t know about company’s knowledge of his taking
ii. Issue: Is D guilty of larceny when the company knew of his plan and essentially consented to his taking of the packed meat?
iii. Reasoning: Where the owner of the property by himself or his agent, actually or constructively, aids in the commission of the offense, as intended by the wrongdoer, by performing or rendering unnecessary some act in the transaction essential to the offense the would-be criminal is not guilty of all the elements of the offense

iv. There can be no larceny without trespass

v. Disposition: D is not guilty
5. Shoplifting: a shoplifter can complete larceny without actually leaving the store with the merchandise or with the refund for the merchandise they allegedly had previously purchased or received as a gift.
6. Larceny by owner’s taking from another: a person can commit larceny by taking his own property from the possession of someone else who has a superior right to possession

7. Possession v. Custody: there is no larceny where D had possession of the property at the time he misappropriated it (though he may be guilty of embezzlement); there may be larceny if D simply had custody rather than possession
a. Possession: if D has significant authority over the property 
i. Actual possession: if the person has physical control over it [Understanding Criminal Law p 595]
ii. Constructive possession: if the person is not in physical control over the property but no one else has actual possession of it either because it was lost, mislaid or someone else has custody of it [Understanding Criminal Law p 595]
b. Custody: a person in physical control of property has mere custody of the property if he: (1) has temporary and extremely limited authorization to use the property; (2) received the property from his employer for use the employment relation; (3) is a bailee of goods enclosed in a container; or (4) obtained the property by fraud) [Understanding Criminal Law p 595]
i. Employee misappropriation cases: possession/custody issue is crucial in these types of cases, as is whether the property was delivered to the employee by a third party or by the employer
1. delivery by a third party: if a third party delivers property to a servant or employee on behalf of the employer, the servant or employee receives possession; if the servant/employee later misappropriates the property, this is not larceny because the property has not been taken from the possession of another (employer’s possession) (may be embezzlement)
2. duration of possession: the servant/employee has possession until he delivers the property to his employer or places it in a receptacle provided by the employer for the employer’s purpose
3. delivery by employer: result (larceny or not) depends D’s type of employment
a. ordinary servant or employee: this type merely has custody of the employer’s property so any misappropriation is larceny
b. trusted employee: if the employer has delegated significant authority to the employee, the employee obtains possession and therefore does not commit larceny if later misappropriated
i. most courts hold that one joint owner cannot commit larceny from the other joint owner; rationale is that both have the right to possession and thus property is not that “of another”
ii. bailor and bailee: when a person is entrusted with a container for delivery in unopened condition, the bailee receives possession of the container but mere custody of its contents [Understanding Criminal Law p 598]
1. if A sells the unopened container he was supposed to deliver to someone else this is not larceny because A had lawful possession of the container and did not have legal possession as to the contents (only custody)
2. if A opens the container and sells the contents he was supposed to deliver to someone else, this is larceny
3. United States v. Mafnas [Dressler p 931]
a. Facts: D was hired to deliver bags of money between Bank of Hawaii and Bank of America; on three separate occasions he removed money out of the bags and kept it for himself
b. Issue: Whether taking money out of bags given to D lawfully constitutes larceny which requires a trespassory taking.
c. Reasoning: D had lawful possession of the bags and custody of the contents; as soon as he removed the money from the bags he had gained unlawful possession of the money his subsequent decision to keep the property for himself would constitute larceny.

d. D.C. Court concluded D was given temporary custody only, to deliver the money bags to their various destinations; the later decision to take the money was larceny because it was beyond the consent of the owner, who retained possession until the custodian’s task was completed.

e. A bailee who “breaks bulk” commits larceny: bailee was given possession of bale but not its contents; therefore when the bailee pilfered the entire bale, he was not guilty of larceny but when he broke open the bale and took a portion of it, he was guilty of larceny because his taking was trespassory and it was from the constructive possession of another.
f. Disposition: D was found guilty of larceny.
c. Possession v. Custody examples and explanations: [Understanding Criminal Law pp 610-611]

8. Affirmative Defenses to Larceny: 
a. D was unaware the property was that of another
b. D acted under an honest claim of right to the property or a claim that she had a right to acquire or dispose of it as he did or
i. Brooks v. State [Dressler p 939]
1. Facts: D found a roll of bank bills on the ground; he sold one dollar of it for 25 cents and kept the rest; the owner had posted advertisements in the paper for the lost bank bills which D did not know about; D used the money to purchase things for himself and his wife
2. Issue: Under what circumstances does such property become the subject of larceny by the finder?
3. Reasoning: Larceny may be committed of property that is casually lost as well as of that which is not.  

4. The title to the property, and its constructive possession, still remains in the owner; and the finder, if he takes possession of it for his own use, and not for the benefit of the owner, would be guilty of trespass, unless the circumstances were such as to show that it had been abandoned by the owner.

5. When a person finds goods that have actually been lost, and takes possession with intent to appropriate them to his own use, really believing, at the time, or having good ground to believe, that the owner can be found, it is larceny.

6. Before the finder can be guilty of larceny the intent to steal the property must have existed at the time he took it into his possession.

7. Dissent: Bills lay there several weeks; owner had ceased to make search for it.
8. P had no information of loss prior to finding and denied having such notice.
9. No doubt the P was morally bound to take steps to find the owner but in violating moral obligation he did not incur criminal liability.
10. Disposition: Guilty of larceny.
c. D took property exposed for sale intending to promptly purchase and pay for it or reasonably believing that the owners, if present, would have consented to his taking of it
d. The misappropriation of lost property is not larceny unless the intent to steal exists at the time of the finding
9. Punishment: grand larceny is a felony while petty larceny is a misdemeanor
10. EMBEZZLEMENT:

a. Statutory crime: fraudulent conversion of the property of another by one who is already in lawful possession of it
b. Elements of the crime of embezzlement: 
i. Converted
ii. Property 
iii. Of another
iv. In his lawful possession
v. With intent to defraud
c. Conversion: mere movement is not sufficient; the conversion requires some use of the property that is materially inconsistent with the terms of the arrangement under which D has possession of the property
i. Rex v. Bazely [Dressler p 953]

1. Facts: D-bank teller, received notes in his possession, from customer who handed it to another employee and then to D; D took one note and put rest in drawer

2. Issue: Whether the bank had constructive possession of the bank note and whether D tortiously converted it to his own use.

3. Reasoning: The bank had a right or title to possess the note though not the absolute possession of it.  Question was whether they had constructive possession of it.  They didn’t have constructive possession of it because it had never been in their control.

4. The court believed this was not larceny but realized the money had been misappropriated.  They weren’t sure how to handle it so they charged him with a crime which was later defined as embezzlement.

5. Embezzlement is a statutory offense separate from larceny that fills the gap left by Bazely.

6. Disposition: Guilty (of embezzlement).

d. Property: can be real property or tangible property
e. In his lawful possession/With intent to defraud: these elements must occur at the time of conversion
i. Intent to return: a conversion is not without fraudulent intent because D intended to return the property or to make restitution; though it can help with mitigation of punishment
ii. Claim of right: if D honestly believed he was entitled to the property his conversion is not embezzlement [see People v. Tufunga]
11. FALSE PRETENSES: (“trickery for title”)
a. Statutory crime: generally, the offense consists of obtaining title to property by means of a material false representation and with intent to defraud the victim
b. Elements of the crime of false pretenses:
i. Obtained title
ii. To property
iii. By a false representation
iv. With both knowledge of the misrepresentation’s falsity and the intent to defraud
c. Obtaining title: it is not enough that D has possession; depends on what victim intended (to give away title or to give away possession of the property)
i. Absolute title not required
ii. Distinction between larceny by trick: LBT only gives possession whereas FP gives title and possession
d. Property: broader meaning than for larceny; can include anything of value
e. False representation: 
i. Nature of false representation: limited definitions of the misrepresentations that suffice for this offense because courts are concerned with criminalizing breach of contract or unpaid debt
1. Past or existing fact: a misrepresentation of a past or existing fact will suffice
2. Future facts or false promises: most courts hold that false pretenses cannot be based on misrepresentations of future facts or false promises even if D did not intend to keep the promise at the time it was made
3. Passive nondisclosure: usually a D is not acting under false pretenses if she knew the victim was harboring a false impression; however, if D was responsible for creating the false impression he will be responsible (even if done so innocently)
a. People v. Whight [Dressler p 959]
b. Facts: D found that his defunct ATM card was capable of receiving cash from four Safeway stores; though his card had been cancelled for failure to pay the balance due, his card was still operational due to a malfunction by Wells Fargo and their ability to verify the validity of his account; D stole $19k and admitted knowing his checking account was closed
c. Issue: Whether D’s actions/conduct, etc. constituted a false representation.
d. Reasoning: It must be shown: (1) D made a false pretense or representation, (2) that the representation was made with intent to defraud the owner of his property and (3) that the owner was in fact defrauded in that he parted with his property in reliance upon that representation.

e. D impliedly represented that his ATM card was valid which was false.  D argued that Safeway did not actually rely on his misrepresentation but on Wells Fargo’s faulty system.  However, Safeway never relied on Wells Fargo because it didn’t receive an answer and just got a “stand in” code; therefore the only thing they could rely on was his implied misrepresentation.

f. For false pretenses it is required that the victim to pass title to his property in reliance upon the swindler’s misrepresentation.

g. The false pretense must have materially influenced the owner to part with his property, but the false pretense need not be the sole inducing cause.

h. Disposition: Guilty.
4. Materiality: misrepresentation must concern a material fact and been a controlling inducement for the victim’s parting of the property; does not need to be the sole reason, can be part of several other facts the victim relied on to transfer the property to D
5. Causal factor: the victim must have relied on the misrepresentation, i.e. must have caused the victim to transfer the property to D
a. Even if the victim was not deceived, D may still be convicted of attempted false pretenses
f. Mens rea – mens rea for false pretenses is twofold:
i. Knowledge of falsity: D must have knowledge that the representations were false
1. If D is not sure if his representations are true or not (conscious ignorance) the representations may still be sufficient
2. If D believes the representations to be true, he is not liable even if his belief is unreasonable [Crunch Time p 155]
ii. Defenses: there is no intent to defraud if: 

a. D believed the property to be her own (claim of right); 

b. She intended to restore the property; 

c. She believed she was entitled to the property because of a debt owed her by the victim

iii. Distinction between larceny by trickery and false pretenses: [See People v. Ingram]

1. Distinction between larceny and false pretenses: turns on a question of title; D who obtains property by larceny – there is no title; D who obtains property by false pretenses – there is title

12. ROBBERY: 
a. Robbery is aggravated larceny and requires proof of all the elements of larceny plus:
i. the property must be taken from the victim’s person or presence;
1. Presence: for the purposes of robbery if it is close to the victim and within his control in the sense that he could have prevented its taking had it not been for D’s use of violence or threat
ii. the taking of the property must be accomplished by means of violence or intimidation
1. Violence: any type of force will suffice
a. Pick-pocketing: this is larceny because there is no force when something is taken from one’s person using stealth
b. Snatching: though the property is taken away suddenly, it is done so usually without resistance and therefore there is no force and no robbery, just larceny
2. Intimidation: 
a. Subjective standard: victim must be placed in fear: it is irrelevant that a reasonable person would not have been fearful of bodily harm; it is enough that the victim felt fear whether reasonable or not [Crunch Time p 159]
b. Objectively standard: D’s actions must be sufficiently threatening conduct necessary that is reasonable, as judged by the objective reasonable person 
c. Notice of threat: the threat must be of death, bodily injury, or destruction of the victim’s dwelling house; threats to accuse the victim of crimes (other than sodomy) are usually not sufficient
d. Target of threat: threat need not be directed at property owner; can be victim’s family, or anyone in victim’s presence
e. Threat must be of immediate injury
b. MPC Section 222 – Robbery: (1) Robbery defined. A person is guilty of robbery if, in the course of committing a theft, he: (a) inflicts serious bodily injury upon another; or (b) threatens another with or purposely puts him in fear of immediate serious bodily injury; or, (c) commits or threatens immediately to commit any felony of the first of second degree.  An act shall be deemed “in the course of committing a theft” if it occurs in an attempt to commit theft or in flight after the attempt or commission.  (2) Grading. Robbery is a felony of the second degree, except that it is a felony of the first degree if in the course of committing the theft the actor attempts to kill anyone, or purposely inflicts or attempts to inflict serious bodily injury. 
c. Defense: most states hold that the “claim of right” defense is not available where D is charged with a crime of violence, including robbery [Crunch Time p 150]
d. Punishment: robbery is a common law felony and is a felony in most jurisdictions
i. The same transaction cannot give rise to simultaneous convictions for larceny and robbery since robbery is a form of larceny [Crunch Time p 159]
13. BURGLARY requirements:

a. Breaking [actual or constructive force; co-conspirator helping you enter dwelling is constructive force]
b. And entering
c. The dwelling house of another
d. In the night time
e. With the intent to commit a felony
f. MPC Section 221 – Burglary and Other Criminal Intrusion: 221.0 Definitions. In this Article, unless a different meaning plainly is required: (1) "occupied structure" means any structure, vehicle or place adapted for overnight accommodation of persons, or for carrying on business therein, whether or not a person is actually present.   (2) "night" means the period between thirty minutes past sunset and thirty minutes before sunrise.
g. 221.1 Burglary. (1) Burglary Defined. A person is guilty of burglary if he enters a building or occupied structure, or separately secured or occupied portion thereof, with purpose to commit a crime therein, unless the premises are at the time open to the public or the actor is licensed or privileged to enter. It is an affirmative defense to prosecution for burglary that the building or structure was abandoned. (2) Grading. Burglary is a felony of the second degree if it is perpetrated in the dwelling of another at night, or if, in the course of committing the offense, the actor: (a) purposely, knowingly or recklessly inflicts or attempts to inflict bodily injury on anyone; or (b) is armed with explosives or a deadly weapon. Otherwise, burglary is a felony of the third degree. An act shall be deemed "in the course of committing" an offense if it occurs in an attempt to commit the offense or in flight after the attempt or commission. (3) Multiple Convictions. A person may not be convicted both for burglary and for the offense which it was his purpose to commit after the burglarious entry or for an attempt to commit that offense, unless the additional offense constitutes a felony of the first or second degree.   

h. 221.2 Criminal Trespass. (1) Buildings and Occupied Structures. A person commits an offense if, knowing that he is not licensed or privileged to do so, he enters or surreptitiously remains in any building or occupied structure, or separately secured or occupied portion thereof. An offense under this Subsection is a misdemeanor if it is committed in a dwelling at night. Otherwise it is a petty misdemeanor. (2) Defiant Trespasser. A person commits an offense if, knowing that he is not licensed or privileged to do so, he enters or remains in any place as to which notice against trespass is given by: (a) actual communication to the actor; or (b) posting in a manner prescribed by law or reasonably likely to come to the attention of intruders; or (c) fencing or other enclosure manifestly designed to exclude intruders.  An offense under this Subsection constitutes a petty misdemeanor if the offender defies an order to leave personally communicated to him by the owner of the premises or other authorized person. Otherwise it is a violation.   (3) Defenses. It is an affirmative defense to prosecution under this Section that: (a) a building or occupied structure involved in an offense under Subsection (1) was abandoned; or (b) the premises were at the time open to members of the public and the actor complied with all lawful conditions imposed on access to or remaining in the premises; or (c) the actor reasonably believed that the owner of the premises, or other person empowered to license access thereto, would have licensed him to enter or remain.
14. RECEIVING STOLEN PROPERTY requirements:
a. Receiving
b. Stolen property
c. Knowing it to be stolen, and
d. With the intent to deprive the owner of the property
i. Receiving: D need not take actual possession of it; sufficient if he indirectly exercises control over it
Summary of Crimes Against Property
	Property Offense
	Act
	Intent

	Larceny
	Wrongful taking of property from the possession of another
	Intent to permanently deprive owner of possession

	Embezzlement
	Conversion of property by a person already in possession of the property
	Intent to defraud

	False Pretense
	Wrongful taking of title to property by misrepresentation to the owner
	Knowledge of falsity of the misrepresentation and intent to defraud owner

	Robbery
	Wrongful taking of property from victim’s person or presence by violence or intimidation
	Intent to obtain property through wrongful threats

	Burglary
	Breaking and entering of the dwelling house of another in the nighttime 
	Intent to commit a felony

	Receiving Stolen Property
	Acceptance of property after it has wrongfully been taken from another
	Intent to deprive owner of property known to be stolen


INTRODUCTION TO DEFENSES
“Defense” = any set of identifiable conditions or circumstances which may prevent a conviction for an offense.  (CB, 474-75)  There are five general categories:

1. Failure of proof defenses  (CB, 475)

· Consist of instances in which, because of the conditions that are the basis for the “defense” all elements of the offense charged cannot be proven.  In essence, they negate an element required by the definition of the offense.

· E.g., mistake when the crime requires the mens rea of knowledge – the actor’s mistaken belief prevents a state from proving the required mental element

2. Offense modification defenses  (CB, 475)

· Apply even where all elements of the offense are satisfied when the actor has apparently satisfied all elements of the offense charged, but has not in fact caused the harm or evil sought to be prevented by the statute defining the offense.

· E.g., where a parent pays a ransom to the kidnapper of his child he will have a defense to the charge of kidnapping because a victim of a crime may not be held as an accomplice even though his conduct has in a significant sense aided the commission of the crime. 

3. Justifications  (CB, 476)

· Justifications are not alternations of the statutory definition of the harm sought to be prevented or punished by an offense. Under special justifying circumstances, however, that harm is outweighed by the need to avoid an even greater harm or to further a greater societal interest.

· Justifiable conduct is conduct that is “a good thing, or the right or sensible thing, or a permissible thing to do.”  In essence, a justification negates the social harm of an offense.  (CB, 478)

· All justifications have the same internal structure:  (CB, 491)

triggering conditions permit a necessary and proportional response
· Triggering conditions are the circumstances that must exist before an actor will be eligible to act under a justification.  The triggering conditions do not, however, give the actor the privilege to act without restriction.

· To be justified, the responsive conduct must:

1. be necessary to protect or further the interest at stake (D may only act when and to the extent necessary) and 

2. may only cause a harm that is proportional or reasonable in relation to the harm threatened or the interest to be furthered (places a limit on the maximum harm that may be used)

· E.g., where an actor sets fire to a cornfield to create a firebreak and save a town and 10,000 lives from destruction he will have a complete defense to arson (although his conduct meets each of the statutory elements) because his conduct and its harmful consequences (destruction of the field) was justified.  

· Ask, should the actor’s behavior be tolerated, or even encouraged, by society?

· There is no single moral theory that unifies the various justification defenses, or that explains why something bad (socially harmful) becomes good or, at least, tolerable.  The various justification principles include:  (CB, 492-93)

1. Public Benefit Theory:  At early common law, conduct was not justified unless it was performed in the public’s interest, and in most cases was limited to the actions of public officers.  For application of the public benefit theory, the benefit to society must not be incidental to some self-interested goal of the actor; it must be the underlying motivation for the actor’s conduct.  The public benefit theory is no longer the dominant theory of justification.

2. Moral Forfeiture Theory:  The moral-forfeiture principle of justification is based on the view that people possess certain moral rights or interests that society recognizes through its criminal law but which may be forfeited by the holder of the right.  In some circumstances, society may determine that it will no longer recognize a wrongdoer’s interests.  This theory is called upon to explain why an aggressor or fleeing felon may justifiably be killed: as a result of his freely-chosen wrongful act, the actor forfeits her rights; therefore, when the actor is killed by her intended victim in self defense, no socially recognized harm has occurred.  

3. Moral Rights Theory:  The moral rights theory provides the actor with an affirmative right to protect her threatened moral interest; when the actor exercises this affirmative right, her conduct is viewed as affirmatively proper.

4. Superior Interest/ Lesser Harm Theory:  The superior interest/ lesser harm theory authorizes conduct when the interests of D outweigh those of the person she harms.  The interests of the parties, and the values they seek to enforce, are balanced.  (Human life is valued above property protection; preservation of life is more important than prevention of injury to another.)  This theory is consistent with the utilitarian goal of promoting individual conduct that reduces overall harm as well as the non-utilitarian concept of weighing moral rights.  

4. Excuses  (CB, 476)

· Excuses admit that the deed may be wrong, but excuse the actor because conditions suggest that the actor is not responsible for his deed.

· An excuse is a claim that although the actor has harmed society, she should not be blamed or punished for causing that harm.  In essence, an excuse negates the moral blameworthiness of the actor for causing the harm.  (CB, 478)

· Excuses are usually general defenses applicable to all offenses even though the elements of the offense are satisfied.  

· E.g., insanity.

5. Nonexculpatory public policy defenses (CB, 477)

· In nonexculpatory defenses, D’s conduct is harmful, and creates no societal benefit; D is blameworthy.  However, a societal benefit arises from foregoing his conviction.

· E.g., statute of limitations (fosters a more stable and forward-looking society), forms of immunity (diplomatic, judicial, legislative and executive), and incompetency

Justification v. Excuse

· Do not use the terms interchangeably!  A justification does not excuse conduct and an excuse does not justify conduct.  (CB, 478)

· While a successful claim of excuse today has the same direct effect as a justification (acquittal of D), there were significant historical differences.  (CB, 477)

· In English Common Law, a justifiable homicide (e.g., killing to prevent the commission of an atrocious felony) resulted in acquittal of the actor.  In contrast, excusable homicide (e.g., killing by a person suffering from an insane delusion) resulted in the forfeiture of the actor’s property and a need for a pardon to avoid the death penalty.  (CB, 477)

· A justification negates the social harm of an offense, while an excuse negates the moral blameworthiness of the actor for causing the harm.  (CB, 478)

· This distinction is important because:  (CB, 479-80)

· At least occasionally, a lawyer can take advantage of her knowledge of the justification-excuse dichotomy to win a criminal case.

· When the law fails to focus on the distinction it risks sending a false message.  Justification defenses reflect society’s judgment that certain conduct is tolerable or desirable while excuse defenses recognize those circumstances in which society considers it morally unjust to punish and stigmatize wrongdoers.

· Consideration of the distinction contributes to a more coherent definition of criminal defenses.  A counterexample is the heat of passion defense to murder, in which lawmakers failed to decide whether to develop the defense as a justification or excuse defense.  Therefore, the heat of passion defense cannot be wholly reconciled with either theory.

· Allocation of the burden of proof should be made dependent upon the distinction.  For justification defenses, the government should carry the burden of proof because no one should be punished if a reasonable doubt exists that she has committed an unlawful act and justifiable conduct is lawful conduct.  For excuse defenses, it is not unfair to require D to persuade the jury that it should show compassion by excusing her for her unjustified, socially injurious conduct because all the elements of the crime have been proved and the conduct was determined to be unjustifiable.

· The liability of an accomplice to a crime could be affected by the distinction.
JUSTIFICATION DEFENSES
Deadly force cannot be employed to arrest or prevent the escape of a misdemeanant, nor can it be used in the protection of one’s property.  

SELF-DEFENSE
· Self-defense is a doctrine which legally exonerates the taking of human life.  (CB, 495)  There are three elements to the defense of self-defense:  (Powerpoints, 3/30/2009)

1. Necessity:  If D could have used something less than deadly force to protect himself and a reasonable person would have done so, then self-defense does not justify the use of deadly force.  (I.e., Pg. 501 Note 4 – where D was attacked in his car and killed the assailant, he was convicted because he should have driven away.)

2. Proportionality:  Deadly force may not be used to repel a nondeadly attack, even if this is the only way to avoid injury.  (CB, 503)

3. Reasonable Belief; further broken into two questions  (Powerpoints, 3/30/2009)

· Both the necessity and proportionality elements are qualified by the reasonable belief element (a subjective standard)

· Did D actually believe his response was necessary and reasonable?

· Was D’s belief objectively reasonable?  (The test is what a reasonable person would do in the actor’s position – though there is dispute about what to take into account.)  

· As with other justification defenses, the law of self-defense is a law of necessity – the right of self-defense arises only when the necessity begins and equally ends with the necessity.  The necessity must bear all semblance of reality, and appear to admit of no other alternative, before taking life will be justifiable.  

· Necessity is the pervasive theme of the conditions which the law imposes on the right to kill or maim in self-defense:

· There must have been a threat, actual or apparent, of the use of deadly force against the defender.

· The threat must have been unlawful and immediate.

· The defender must have believed that he was in imminent peril of death or serious bodily harm.

· The defender must have believed that his response was necessary to save him from imminent peril of death or serious bodily harm.

· The defender’s beliefs, that he was in imminent peril and that his response was necessary, must have been honestly entertained and objectively reasonable in light of the surrounding circumstances.  

· Imminence:  (Powerpoints, 3/30/2009 & CB, 501 Note 5)
· Under the Common Law, the threat and the response must be temporally connected.  Imminence is required.  

· Under MPC § 3.04, the requirement is that it must have been immediately necessary for the actor to protect himself.  “Is this my last chance to save myself?”  

· Application:  Two hikers, X and Y, are racing across the desert.  When Y threatens X that he is going to poison the single water hole, X shoots him.  Under the Common Law, the threat and the response do not meet the requirement for imminence and X could not argue self defense.  However, under the MPC, X would be able to argue self defense because he could have reasonably believed when he shot Y that it was his last chance to save himself.

· Original Aggressor:  

· Under the Common Law & many statutes, the right to use deadly force in self-defense is not ordinarily available to one who provokes a conflict or is the aggressor in it.  In other words, one cannot support a claim of self-defense by a self-generated necessity to kill.  

· Exception:  Only in the event that the aggressor communicates to his adversary that he intends to withdraw and in good faith attempts to do so is he restored to his right of self-defense.
· Under MPC § 3.04, an initial aggressor is accountable for his original unlawful use of force but not for his defense against a disproportionate return of force by his victim.  (CB, 500)  Under the MPC, a person is an aggressor when he 1) knows that he can avoid the necessity of using deadly force 2) with complete safety 3) by retreating or surrendering possession of a thing or 4) by complying with a demand that he abstain from any action that he has no duty to take.  (See Pg. 499-Note 1(A) – Was Dina provoking the attack so she could shoot Arthur?  If so, under the MPC she would be the aggressor.) 

· Retreat:  
· The majority rule in the U.S. is that one may stand his ground and use deadly force whenever it seems reasonably necessary to save himself.  
· The majority rule about retreat is in conflict with the Common Law.  Under the Common Law, the rule of “retreat to the wall” ordinarily forbade the use of deadly force by one to whom an avenue for safe retreat was open.  However, there were Common Law exceptions to the requirement to retreat which could only be invoked by one who was without fault in bringing the conflict on.  The exceptions were:
· Perilous Retreat:  A faultless victim was not required to increase his assailant’s safety at the expense of his own.  In such circumstances, he could stand his ground and use deadly force otherwise appropriate if the alternative were perilous, or if to him it reasonably appeared to be.
· The “castle” doctrine:  One who through no fault of his own is attacked in his home is under no duty to retreat therefrom.  Many courts have extended the “castle” exception to the Common Law requirement to retreat to encompass the occupant’s presence within the curtilage outside his dwelling.
· Under the MPC, deadly force is not justifiable when an opportunity to retreat is at hand and “the actor knows that he can avoid the necessity of using such force with complete safety by retreating.”  (CB, 502)

· Under MPC § 3.04(2)(b)(ii)(1), an innocent person is required to retreat from his place of work if he knows that the assailant also works there but not from his dwelling.  (CB, 503)

· CB, 503-04:  Note 7 – “Stand Your Ground” laws expand the right to self-defense by statute, in part by abrogating duty-to-retreat rules.  Fifteen states have adopted such laws.  In Florida, the law provides that:

· A person

· who is not engaged in an unlawful activity and

· who is attacked in any place where he or she has a right to be

· has no duty to retreat and

· has the right to stand his or her ground and

· [has the right to] meet force with force,

· including deadly force

· if he or she reasonably believes it is necessary to do so

· to prevent death or great bodily harm

· to himself or herself or another or

· to prevent the commission of a forcible felony.  Florida Stat. § 776.013(3) (2006)

United States v. Peterson  (CB, 494)

· Facts:  Peterson shot and killed a man who was removing parts from Peterson’s car.  The car was in the alley behind Peterson’s house.  Peterson came out of his house to protest the theft and a verbal argument ensued.  Peterson went into his home and returned with a loaded gun.  The victim advanced toward Peterson with a lug wrench and Peterson shot him.  

· Rules:  The right of homicidal self defense is not granted to the original aggressor in the conflict culminating in death unless 1) he communicates to his adversary an intent to withdraw and 2) attempts in good faith to withdraw.  (CB, 496)  Also, the “castle doctrine” by which one is not required to retreat from an attack in his home (or the curtilage outside the dwelling) is not available to one who is at fault for bringing the conflict on.  (CB, 499)  

· Holding:  The appellate court affirmed the conviction, holding that the right of self-defense was unavailable to an aggressor, and the no-retreat rule if attacked at home was available only to those who were without fault in causing the conflict.

People v. Goetz (CB, 504)

· Goetz was indicted on attempted murder, assault, and other charges for having shot and wounded four youths on a New York City subway train after two of the youths approached him and asked for $5.  Goetz challenged the indictment because the prosecutor instructed the jury that the availability to a D of a self defense claim was tested based on an objective standard.

· Holding:  The appellate court did not adopt the MPC’s wholly subjective test which allows a D to prevail on a self-defense claim if he “believed that [the use of deadly force] was necessary to protect himself…”  (MPC § 3.04(2)(b))  Instead, the court applied a mixed subjective-objective test in which the availability of the defense is based D’s reasonable belief that use of deadly force was necessary.  Under the mixed test, the “circumstances” facing D or his “situation” are considered when determining if he acted reasonably; such “circumstances” may include D’s relevant knowledge about the assailants, the physical attributes of the parties involved, and D’s prior experiences which could provide a reasonable basis for belief that the other party’s intentions were to injure or rob him.  

State v. Wanrow (CB, 518)

· Facts:  Decedent Wesler prowled around Hooper’s home and molested her daughter.  He also attempted to take D Wanrow’s son off his bike near Hooper’s home.  Hooper was afraid and called the police, but was told the police couldn’t arrest Wesler until the following Monday.  Hooper called Wanrow, and a few others to guard the house until the police came.  Wanrow brought a pistol with her.  The men in the group guarding Hooper’s home went to Wesler’s house and accused him of molesting little children.  Wesler suggested they go to Hooper’s residence and “get the whole thing straightened out.”  Wesler went into the house while the men guarding the house stayed outside.  He was intoxicated and made comments about one of the children.  Wanrow went to call the men in.  She turned around and found Wesler standing right behind her.  She shot him in a “reflex action.”
· Issue:  The jury was instructed to consider only those acts and circumstances at or immediately before the killing.  But, the law in Washington with regard to the justification of self-defense is to evaluate the actor’s conduct in light of all the facts and circumstances known to D, including those known substantially before the killing.
· Rule:  In Washington, a claim of self-defense is tested based upon an objective reasonable standard, in which a D is entitled to have the jury consider her actions in the light of her own perceptions of the situation.
· Holding: Using an objective reasonable standard, Wanrow was entitled to have the jury consider her actions in the light of her own perceptions of the situation, including those perceptions which were the product of our nation’s long and unfortunate history of sex discrimination.
SELF-DEFENSE AND BATTERED WOMAN SYNDROME (CB, 525-543)

Application of self defense law presents special problems when D relies on a long history of abuse at the hands of the victim as a basis for self-defense to the charge of killing that victim.  The two major problems are:  (Gilbert’s, 132)

1) Imminence of the threatened harm:  In many cases, D kills the victim after a particular episode of abuse has ended.  Consequently, any harm she may have feared from the victim arguably is not imminent as required by Common Law self defense law.  

2) Alternatives to the use of force:  In some cases, the absence of any physical barrier to D leaving the relationship suggests alternatives were sufficiently available as to make her use of deadly force objectively unreasonable.  (Attacks necessity element.)

There are several responses to the inherent problems of battered woman syndrome cases:  (Gilbert’s, 132‑33)

1) Expert testimony on battered woman syndrome and its effects generally suggests that the effects of a battering relationship are such as to cause the battered person to conclude that leaving the relationship or otherwise preventing further abuse is not a practical and available option, and thus that further violence is inevitable.

· The evidentiary value of expert testimony about battered woman syndrome is that it allows the jury to put themselves in D’s position, thus making a more informed decision about whether the traditional elements of self-defense are satisfied.  (Class Notes, 3/31/2009)

2) The reasonableness of a battered spouse’s actions may be evaluated in light of the spouse’s physical and psychological characteristics, the spouse’s specific experiences as a victim of battering, and perhaps the disadvantaged position that women have occupied in society.  Under this approach, certain attacks upon battering spouses may be found to be reasonable responses to the battering spouse’s conduct.

3) Some have urged that in cases of battered women syndrome, the requirement of imminent harm should be eliminated.  Rather, all of the relevant policy concerns would be satisfied if the law required only that D reasonably perceived the use of deadly force in self-defense to be necessary.  

· The majority rule is that the imminent requirement applies in non-confrontational battered spouse cases although this is slowly eroding.  Some states now follow the MPC, some have removed the imminent requirement, and some don’t apply it in battered spouse cases.  (Class Notes, 3/31/2009)

State v. Norman (CB, 525)

· Norman sustained continuous and severe abuse by her husband for twenty years.  After being beaten all day, Norman took an overdose of “nerve pills.”  She was released from the hospital after treatment, and spent the night at her grandmother’s house.  The next day she returned home where her husband was angrier and more violent than usual.  He beat her and threatened to kill her; then he took a nap.  While the husband was asleep, Norman went to her mother’s house and found a gun.  She returned home and shot her husband in the head while he slept.

· Procedural history:  The trial court did not instruct the jury on self-defense because the husband was passive at the moment the homicidal act occurred.  The appellate court reversed, holding that all the elements of self-defense were met.  The North Carolina Supreme Court reversed again, holding that Norman was not in imminent fear of death or great bodily injury because her husband was sleeping when she shot him.

· Rule Applied by the North Carolina Supreme Court:  The right to kill in self-defense is based on the necessity, real or reasonably apparent, of killing an unlawful aggressor to save oneself from imminent death or great bodily harm at his hands.

· Holding:  Norman did not have a valid self-defense claim because she was not in imminent fear of death or great bodily injury.  They held that she was not faced with an instantaneous choice between killing her husband or herself being killed or seriously injured, but rather had ample time and opportunity to resort to other means of preventing further abuse by her husband.

· Dissent:  The dissent argued that Norman had a valid self-defense claim based on the evidence presented; he argued that the imminent element was satisfied.  He said that “[f]or the battered wife, if there is no escape, if there is no window of relief or momentary sense of safety, then the next attach, which could be the fatal one, is imminent.  Imminent is a term that must be grasped from D’s view.”

Model Penal Code Section 3.04 Use of Force in Self-Protection
(1) Use of Force Justifiable for Protection of the Person.   Subject to the provisions of this Section and of Section 3.09, the use of force upon or toward another person is justifiable when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person on the present occasion. 

(2) Limitations on Justifying Necessity for Use of Force. 

  (a) The use of force is not justifiable under this Section: (Sloss - force in general)

   (i) to resist an arrest that the actor knows is being made by a peace officer, although the arrest is unlawful;  or 

   (ii) to resist force used by the occupier or possessor of property or by another person on his behalf, where the actor knows that the person using the force is doing so under a claim of right to protect the property, except that this limitation shall not apply if: 

    (A) the actor is a public officer acting in the performance of his duties or a person lawfully assisting him therein or a person making or assisting in a lawful arrest;  or 

    (B) the actor has been unlawfully dispossessed of the property and is making a re-entry or recaption justified by Section 3.06;  or 

    (C) the actor believes that such force is necessary to protect himself against death or serious bodily injury. 

(b) The use of deadly force is not justifiable under this Section unless the actor believes that such force is necessary to protect himself against death, serious bodily injury, kidnapping or sexual intercourse compelled by force or threat; nor is it justifiable if: (Sloss – deadly force only)
   (i) the actor, with the purpose of causing death or serious bodily injury, provoked the use of force against himself in the same encounter;  or 

   (ii) the actor knows that he can avoid the necessity of using such force with complete safety by retreating or by surrendering possession of a thing to a person asserting a claim of right thereto or by complying with a demand that he abstain from any action that he has no duty to take, except that: (a) the actor is not obliged to retreat from his dwelling or place of work, unless he was the initial aggressor or is assailed in his place of work by another person whose place of work the actor knows it to be;  and (b) a public officer justified in using force in the performance of his duties or a person justified in using force in his assistance or a person justified in using force in making an arrest or preventing an escape is not obliged to desist from efforts to perform such duty, effect such arrest or prevent such escape because of resistance or threatened resistance by or on behalf of the person against whom such action is directed. (c) Except as required by paragraphs (a) and (b) of this Subsection, a person employing protective force may estimate the necessity thereof under the circumstances as he believes them to be when the force is used, without retreating, surrendering possession, doing any other act that he has no legal duty to do or abstaining from any lawful action. 

 (3) Use of Confinement as Protective Force.   The justification afforded by this Section extends to the use of confinement as protective force only if the actor takes all reasonable measures to terminate the confinement as soon as he knows that he safely can, unless the person confined has been arrested on a charge of crime.

Model Penal Code Section 3.09 Mistake of Law as to Unlawfulness of Force or Legality of Arrest; 
Reckless or Negligent Use of Otherwise Justifiable Force; Reckless or Negligent Injury or Risk of Injury to Innocent Persons 

(1) The justification afforded by Sections 3.04 to 3.07, inclusive, is unavailable when: 

  (a) the actor's belief in the unlawfulness of the force or conduct against which he employs protective force or his belief in the lawfulness of an arrest that he endeavors to effect by force is erroneous;  and 

  (b) his error is due to ignorance or mistake as to the provisions of the Code, any other provision of the criminal law or the law governing the legality of an arrest or search. 

 (2) When the actor believes that the use of force upon or toward the person of another is necessary for any of the purposes for which such belief would establish a justification under Sections 3.03 to 3.08 but the actor is reckless or negligent in having such belief or in acquiring or failing to acquire any knowledge or belief that is material to the justifiability of his use of force, the justification afforded by 

those Sections is unavailable in a prosecution for an offense for which recklessness or negligence, as the case may be, suffices to establish culpability. 

 (3) When the actor is justified under Sections 3.03 to 3.08 in using force upon or toward the person of another but he recklessly or negligently injures or creates a risk of injury to innocent persons, the justification afforded by those Sections is unavailable in a prosecution for such recklessness or negligence towards innocent persons.

Model Penal Code Section 3.11 Definitions 

In this Article, unless a different meaning plainly is required: 

(1) "unlawful force" means force, including confinement, that is employed without the consent of the person against whom it is directed and the employment of which constitutes an offense or actionable tort or would constitute such offense or tort except for a defense (such as the absence of  intent, negligence, or mental capacity;  duress;  youth;  or diplomatic status) not amounting to a privilege to use 

the force.   Assent constitutes consent, within the meaning of this Section, whether or not it otherwise is legally effective, except assent to the infliction of death or serious bodily injury. 

(2) "deadly force" means force that the actor uses with the purpose of causing or that he knows to create a substantial risk of causing death or serious bodily injury.  Purposely firing a firearm in the direction of another person or at a vehicle in which another person is believed to be constitutes deadly force.   A threat to cause death or serious bodily injury, by the production of a weapon or otherwise, so long as the actor's purpose is limited to creating an apprehension that he will use deadly force if necessary, does not constitute deadly force. 

(3) "dwelling" means any building or structure, though movable or temporary, or a portion thereof, that is for the time being the actor's home or place of lodging.

Justification Defenses – see p. xxxi for a list of others (Class Notes, 4/6/2009)

Defense of Others – same as Self Defense

Defense of Property – rules of proportionality limit the permissible use of force (no deadly force); otherwise, same ideas as Self Defense

NECESSITY – CHOICE OF EVILS
· Called “necessity” in the Common Law or “justification” under MPC § 3.02

· The defense of necessity is available when a person is faced with a choice of two evils and must then decide whether to commit a crime or an alternative act that constitutes a greater evil.  (CB, 587)  

· Availability of Defense:

· The defense is available when a person acts in the reasonable belief that an emergency existed, and that there were no alternatives available – even if the belief was mistaken.  The actor’s conduct is weighed against the harm which was reasonably foreseeable at the time.  (CB, 564)

· The defense is not available where the legislature has determined that the harm sought to be avoided by D is not greater than that involved in the crime.  I.e., a D charged with violating the Controlled Substances Act by distributing marijuana for medicinal use does not have a “medical necessity” defense because in adopting the Act, Congress decided that the benefits of marijuana use for medical reasons never outweighs the harm done by such action.  (Gilbert’s, 115)

· The rationale for the necessity defense is that, according to public policy, the law ought to promote the achievement of higher values at the expense of lesser values, and sometimes the greater good for society will be accomplished by violating the literal language of the criminal code.  The necessity defense does not defeat the mens rea required for the crime.  (CB, 563)

· Common Law:  Three essential elements to the necessity defense (per Nelson court):  (CB, 564)

1. the act charged must have been done to prevent a significant evil;

· the threatened harm must have been imminent because otherwise there is an assumption that other options would have been available

· D must not have been at fault for creating the threatened harm

2. there must have been no adequate alternative; 

3. the harm caused must not have been disproportionate to the harm avoided

· MPC § 3.02. Justification Generally: Choice of Evils.  
(1) Conduct that the actor believes to be necessary to avoid a harm or evil to himself or to another is justifiable, provided that:

a. the harm or evil sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged; and

b. neither the MPC nor other law defining the offense provides exceptions or defenses dealing with the specific situation involved; and

c. a legislative purpose to exclude the justification claimed does not otherwise plainly appear.

(2) When the actor was reckless or negligent in bringing about the situation requiring a choice of harms or evils or in appraising the necessity for his conduct, the justification afforded by this Section is unavailable in a prosecution for any offense for which recklessness or negligence, as the case may be, suffices to establish culpability.

· The MPC’s principle of necessity is subject to a number of limitations:  (CB, 565)

i. The actor must actually believe his conduct is necessary to avoid an evil;

ii. The necessity must arise from an attempt by the actor to avoid an evil or harm that is greater than the evil or harm sought to be avoided by the law defining the offense charged.  An equal or a lesser harm will not suffice.
iii. The balancing of evils is not judged subjectively from the perspective of the actor; it is an issue for determination at trial.  The MPC doesn’t resolve the question of how far the balancing of values should be determined by the judge as a matter of law v. submitted to the jury.

iv. The choice of evils defense is unavailable if it was “previously foreclosed by a deliberate legislative choice.”  This applies if the legislature has written a law which deals explicitly with the specific situation that presents the choice of evils or a legislative purpose and has excluded the claimed justification.

v. Under Subsection (2), the necessity defense is unavailable when the actor recklessly or negligently brought about the situation when recklessness or negligence is sufficient to establish culpability.

Comparison of Common Law and Model Penal Code for Justification/Necessity Defense
	Common Law
	MPC
	Differences

	· ( is justified if he reasonably believes that he is avoiding the greater evil.  

· Balance of evils must be positive.  

· There must not be an alternative.  

· The harm must be imminent.  

· ( may not have created the necessity.  

· ( can never take another's life out of necessity.  

· (se only applies when a natural force created the necessity.  

· When the balance of evils is negative, ( may be held strictly liable.  
	· ( is not justified unless ( not only reasonably believe that ( is avoiding the greater harm, but ( is actually avoiding the greater harm.  

· Balance of evils must be positive.

· There is no immediacy requirement

· ( may not have intentionally caused the necessity.

· ( may take a life if the balance of evils is positive. (se may apply in homicide cases

· This (se applies but not limited to emergencies created by natural forces, nor is limited to physical harm to persons or property.  

· If ('s belief is mistaken, can be held for crime requiring either negligence or recklessness.   

· If ( negligently or recklessly caused the necessity, he may be held for crimes of negligence and recklessness. 
	· MPC requires that ('s reasonable belief actually be true. 

· MPC does not have an immediacy requirement.  

· MPC if ( caused it accidentally, he can still claim necessity though if he recklessly or negligently created the necessity, he may be held for crimes of recklessness and negligence.  

· MPC allows (se in cases where a natural force did not create the necessity.  




· The person’s actions should be weighed against the harm reasonably foreseeable at the time, rather than the harm that actually occurs.  D must also have acted in the belief that the reasonably foreseeable harm resulting from the violation would be less than the harm resulting from compliance with the law, and an objective determination must be made as to whether D’s value judgment was correct, given the facts as he reasonably perceived them.  (CB, 564)

Nelson v. State  (CB, 562-65)

· Facts:  D’s truck became stuck on a highway in Alaska.  He took a dump truck and front-end loader from a Highway Department Yard marked with “no trespassing” signs.  D tried to free his vehicle for 12 hours using the equipment and ultimately caused damage to both the dump truck and front-end loader.  D was convicted at trial for reckless destruction of personal property and joyriding.  D appealed his conviction on the basis that the court’s instructions on the defense of necessity were insufficient.

· Rule:  There are three essential elements to the necessity defense (per Nelson court):  (CB, 564)

1. the act charged must have been done to prevent a significant evil;

2. there must have been no adequate alternative; 

3. the harm caused must not have been disproportionate to the harm avoided.

· Holding:  D failed to make out a case for the necessity defense because the “significant evil” he sought to avoid was his truck tipping and being damaged.  However, by the time D used the Highway Department equipment the truck had already been stuck for several hours and had not tipped.  Furthermore, D had alternatives including offers from passersby to assist in freeing his truck, rides and offers to telephone state troopers or a tow truck.  Finally, the court held that the seriousness of the offenses D committed were disproportionate to the situation he faced.

COMMON LAW AND THE NECESSITY DEFENSE TO MURDER
The Queen v. Dudley and Stephens  (CB, 48 & 574-77)

· Facts:  Ds were shipwrecked with two other men with no food or water.  They killed the youngest and weakest crew member in order to save themselves; the other man objected to the killing.  The three remaining men fed upon the body and blood of the boy until they were rescued by a passing vessel.  The jury found that if the men had not fed upon the body of the boy the probably would not have survived to be picked up and rescued and that the boy, having been in a weaker condition, would have died before them. 

· Rule:  There is no absolute or unqualified necessity to preserve one’s life.  

· The awful danger of admitting such a principle would be to leave open questions such as: who is the judge of this sort of necessity?  By what measure is the comparative value of lives to be measured?  If the principle of necessity were extended to killing of innocent persons to save one’s one life, it would leave to him who is to profit by the killing to determine the necessity which will justify him in deliberately taking another’s life to save his own.  

· Holding:  Ds were convicted for murder and the court held they had no legal justification for homicide.  They were sentenced to death, but the sentence was later commuted to six months imprisonment.

The MPC & Necessity as a Defense to Murder  (CB, 577-78)
· The MPC does not rule out the use of its choice-of-evils defense in homicide cases.  Taking a utilitarian view, the MPC comment states that “it would be particularly unfortunate to exclude homicidal conduct from the scope of the defense… [because] conduct that results in taking life may promote the very value sought to be protected by the law of homicide.”

· The MPC comment gives an example that if an actor breaches a dike which causes the deaths of the inhabitants of a farm house in order to save a whole town, he has effected a net saving of innocent lives and the numerical preponderance in the lives saved compared to those sacrificed establishes a legal justification for the act.

The principle of “double effect” – if an act that results in the death of an innocent person only permitted the death, and did not intend it and the act may be justifiable.  

EXCUSE DEFENSES
· Excuses admit that the deed may be wrong, but excuse the actor because conditions suggest that the actor is not responsible for his deed.  

· Excuse defenses are grounded in retributive arguments.  (Class Notes, 4/7/2009)

· An excuse is a claim that although the actor has harmed society, she should not be blamed or punished for causing that harm.  In essence, an excuse negates the moral blameworthiness of the actor for causing the harm.  (CB, 478)  Sloss called this “the common theme that ties excuse defenses together.”  (Class Notes, 4/7/2009)

· Excuses are usually general defenses applicable to all offenses even though the elements of the offense are satisfied.  

· As with justification defenses, there is no single moral theory that unifies the various excuse defenses.  The various excuse principles include:  (CB, 583-85)

1. Causation Theory:  A person should not be blamed for her conduct if it was caused by factors outside her control.  E.g., an actor should be excused if she commits a crime because of mental illness or a coercive deadly threat since she is not to blame for being ill or the victim of coercion (the cause of her actions) and therefore is not to blame for the crime itself.

· Criticism:  Acceptance of the causal principle of excuses could threaten to lead society down “the cul-de-sac of determinism,” in which nobody can be blamed or punished for her wrongful conduct.

2. Character Theory:  Punishment should be proportional to a wrongdoer’s moral desert, and that desert should be measured by the actor’s character.  Generally, bad character is inferred from an actor’s wrongful conduct but character theorist argue that excuses should be recognized in those circumstances in which bad character cannot be inferred from the offender’s wrongful conduct.

· Criticisms:

1. If excuse were genuinely based on character, a court would need to look at a person’s entire life, and not solely the circumstances surrounding the particular criminal act, in order to evaluate her moral desert.  But mortals lack “the knowledge required to impute deep character depravity to others with any degree of reliability.”  

2. Character theory doesn’t explain why we do punish people of good character who commit out-of-character offenses.

3. Character theory assumes that people are responsible for their character, but this may not be the case.  Character may be shaped by powerful genetic and environmental factors beyond the actor’s control.

3. Free Choice (or Personhood) Theory:  A person may be properly blamed for her conduct “if, but only if, she had the capacity and fair opportunity to… freely choose whether to violate the moral/ legal norms of society.”  “Free choice” exists if, at the time of the wrongful conduct, the actor has the substantial capacity and fair opportunity to 
1. understand the facts relating to her conduct;
2. appreciate that her conduct violates society’s mores; and 
3. conform her conduct to the dictates of the law.
· Lack of substantial capacity in any of these regards means that the actor suffers from some serious internal disability and does not deserve to be punished because she lacks the basic attributes of personhood that qualify her as a moral agent.  
· A person who lacks “free choice,” under the “no-fair-opportunity” prong does not deserve punishment because some external factor is acting upon her on this particular occasion such that it is unjust to blame her for her wrongful conduct.
· Criticism:  The Free Choice/ Personhood Theory is too narrow because “free choice” is defined in terms of the actor’s capacity and opportunity at the moment of the criminal act to obey the law and morally significant events arising earlier are excluded from consideration.
DURESS
· The elements to the duress defense are:  

1. an immediate threat of death or serious bodily injury;  (CB, 585 – Contento-Pachon)

· the element of immediacy requires that there be some evidence that the threat was present, immediate or impending; a veiled threat of future unspecified harm does not satisfy this requirement

2. a well-grounded fear that the threat will be carried out; (CB, 585 – Contento-Pachon)

3. no reasonable opportunity to escape the threatened harm;  and (CB, 585 – Contento-Pachon)

4. the actor must not have been at fault in exposing himself to the threat  (CB, 588-89 – Dressler).

5. The duress defense is not available in homicide cases.  (Class Notes, 4/7/2009)

· MPC § 2.09. Duress.

1. It is an affirmative defense that the actor engaged in the conduct charged to constitute an offense because he was coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, that a person of reasonable firmness in his situation would have been unable to resist.

2. The defense provided by this Section is unavailable if the actor recklessly placed himself in a situation in which it was probable that he would be subjected to duress. The defense is also unavailable if he was negligent in placing himself in such a situation, whenever negligence suffices to establish culpability for the offense charged.

3. It is not a defense that a woman acted on the command of her husband, unless she acted under such coercion as would establish a defense under this Section. [The presumption that a woman acting in the presence of her husband is coerced is abolished.]

4. When the conduct of the actor would otherwise be justifiable under Section 3.02, this Section does not preclude such defense.

· The rationale for the duress defense is that 1) condemnation of a coerced actor is bound to be an ineffective threat and it is divorced from any moral base and is unjust.  (CB, 590)

· Effect of Duress on Mens Rea:  (CB, 589)  A person who carries out the actus reus of a criminal offence under duress will not necessarily lack the mens rea for that offense.  Whether he does or doesn’t will depend on 1) what the mental element of the offence in question happens to be, and 2) on the facts of the particular case.  To determine whether the mens rea is negated by duress in a particular case, ask whether the mental element of the offence in question is defined in such a way that either an actor’s motives or his immediate desires have any direct relevance.

i. If a person is forced at gunpoint to drive a group of armed gunmen to a bank, he may strongly desire that the robber’s plans are ultimately foiled.  In contrast, if a person is told that his child is being held hostage at another location and will be killed unless the robbery is successful will almost certainly have an active, subjective desire that the robbery succeed.  While the existence of threats has a bearing on the motive underlying each actor’s conduct, only the first actor can be said not to desire the robbery, and neither actor can be said not to have knowledge of the consequences of their actions.  

Comparison of Common Law and Model Penal Code for Duress Defense
	Common Law
	MPC
	Differences

	· ( may be excused if:

· ( was threatened with death or GBH (or if a 3rd party is so threatened) by another human (well-grounded fear)

· ( reasonably believes that the threat is genuine

· ( felt that the threat was "present, imminent, and impending" at the time of the act

· ( felt that the only way to avoid the harm was to give in to the threat

· ( was not at fault in exposing himself to the threat.  

· Duress is not a defense to an intentional killing.  Some states recognize an imperfect defense whereby murder is reduced to manslaughter.
	· Duress is an affirmative defense to unlawful conduct by ( if 

· ( was compelled to commit the offense by the use or threatened use of force by the coercer upon her or another

· A person of reasonable firmness in ('s situation would (also) have been unable to resist the coercion.  

· (se is not available if ( recklessly placed herself in the position where she would likely be subject to coercion. 

· If ( negligently put herself into such a position, the (se is available to her for all cases except those in which negligence suffices to establish culpability.
	· MPC abandons the CL requirement of immanency (similar to its treatment of self-defense) in favor of excusing ( whenever a person of reasonable firmness would also have yielded to coercion; 

· MPC (se is one of general applicability may be used in murder cases

· MPC does not require that an imperiled party be (s relative.  

· MPC similar to CL in that (se is limited to threats or use of unlawful force and does not apply to coercion by natural sources.

· MPC does not recognize (se when any interest other than bodily integrity is threatened

· Class Notes 4/7/2009: MPC reasonable person test is subjective; under the CL, it’s unclear


United States v. Contento-Pachon  (CB, 585)

· Contento-Pachon was a Colombian citizen.  He agreed to smuggle cocaine into the United States in his body after a drug exporter repeatedly threatened him that his failure to cooperate would result in the death of his wife and three year old child.  He attempted to offer evidence of duress and necessity during trial but the evidence was excluded.  Contento-Pachon was convicted of unlawful possession with intent to distribute a narcotic controlled substance.  

· Rules:  

· Duress requires 1) an immediate threat of death or serious bodily injury; 2) a well‑grounded fear that the threat will be carried out; 3) no reasonable opportunity to escape the threatened harm [* note, additional elements were added by Sloss – 4) D must not have been at fault in exposing himself to the threat and 5) the duress defense is not available in homicide cases].

· Traditionally, necessity requires that the coercion had its source in the physical forces of nature while the duress defense was applicable when D’s acts were coerced by human force.  Necessity is also traditionally invoked when D acted in the interest of the general welfare.

· Holding:  A necessity defense was unavailable to Contento-Pachon because the threat was from human force rather than the physical forces of nature, and he did not act to promote the general welfare.  However, Contento-Pachon satisfied the elements of duress because he only agreed to smuggle the cocaine under a well-grounded fear of immediate harm to his family with no opportunity to escape.  Therefore, the jury should have been permitted to consider the credibility of the evidence.  The court reversed Contento-Pachon’s conviction to permit him to argue the duress defense.

Comparison of Necessity vs. Duress Defenses (CB, 587)

	
	Necessity
	Duress

	Force under which act is committed
	Traditionally, in order for necessity to apply, the coercion must have had its source in the physical forces of nature.
	Traditionally, the duress defense is applicable when D’s acts were coerced by a human force.

	Free Will
	The theory of necessity is that D’s free will was properly exercised to achieve the greater good.
	In duress, D’s free will is overcome by an outside force.

	Note:  Modern courts have tended to blur the distinction between duress and necessity.

Note:  Under MPC § 2.09(4), a D is permitted to raise both a necessity defense and a duress defense.


INSANITY
· The insanity defense entitles a D to acquittal (usually pursuant to a verdict of “not guilty by reason of insanity” or “NGRI”) if, at the time of the crime, he was so impaired by mental illness or retardation as to be “insane” within the meaning of the law.  Criminal responsibility doesn’t depend solely upon the severity of the impairment or other medical conclusions, but rather upon whether as a result of the impairment D met he applicable legal standard.  (Gilbert’s, 89)

· Important!  Mental illness is a medical concept, whereas insanity is a legal term.  One can be mentally ill without being insane, but not vice-versa.  (CB, 624)  Courts reason that application of definitions developed with medical diagnosis and treatment in mind would not serve the criminal law’s penal goals.  For example, courts and legislatures exclude “sociopathy” or “antisocial personality disorder” from the scope of the insanity defense although it is a recognized mental illness.  (CB, 631)

· There are four tests of insanity:  (From State v. Johnson, CB 624-29)

1) M’Naghten Rule: To establish a defense on the ground of insanity it must be clearly proved that, at the time of committing the act, the party accused was laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing (cognitive incapacity), or if he did know it, that he did not know that what he was doing we wrong (moral incapacity).”

· Criticized because it abstracts a single element of personality as the sole symptom or manifestation of mental illness.  The rule refuses to recognize volitional or emotional impairments.  Other criticism is the all or nothing approach, requiring total incapacity of cognition.  The rule calls for moral or ethical judgment from the expert which judgment contributes to the usurpation of the jury’s function as decision maker.  Severely restricts expert testimony.

· Currently the majority test.  17 states & the Federal gvn’t have adopted the M’Naghten test with both its cognitive and moral incapacity components, one adopted the cognitive incapacity test and 10 have adopted the moral incapacity test.

2) Irresistible Impulse Test or Control Test: Supplements the M’Naghten rule with an “irresistible impulse” test (D knows the act is wrong but by an insane impulse is driven to commit it).  Courts inquire both into the cognitive and volitional components of D’s behavior.

· Criticized because it’s still considered in terms of a complete destruction of the governing power of the mind.  Produces the misleading notion that a crime impulsively committed must have been perpetrated in a sudden and explosive fit.

· No longer really followed.

3) Product Test [Durham Rule]: An accused is not criminally responsible if his unlawful act was the product of mental disease or defect.  Was designed to facilitate full and complete expert testimony and to permit the jury to consider all relevant information.

· From Durham v. United States.  Rejected the idea that the human mind could be compartmentalized in terms of cognition and volition and permitted psychiatrists to testify without limitation regarding D’s state of mind.  (CB, 633)

· Criticized because productivity was undefined and gave the jury inadequate guidance.  Tendency to result in expert witnesses’ usurpation of the jury function by testimony couched in terms of the legal conclusion that the act was or was not the product of mental disease.  (CB, 627)  Also, the pivotal “product” term was identified with the “but for” variety of causation and put expert testimony on a faulty footing.  (CB, 634)

4) Bazelon Test: The test would ask the psychiatrist [expert witness] what is the nature of the impairment of D’s mental and emotional processes and behavior controls?  It would leave for the jury the question whether that impairment is sufficient to relieve D of responsibility for the particular act charged.  Purpose of the test is to focus the jury’s attention on the legal and moral aspects of criminal responsibility, and to make clear why the determination of responsibility is entrusted to the jury and not the expert witness.  (CB, 636)

5) MPC Test: Relieves D of responsibility under two circumstances: (1) when, as a result of mental disease or defect, D lacked substantial capacity to appreciate the criminality [wrongfulness] of his conduct; (2) when, as a result of mental disease or defect, D lacked substantial capacity to conform his conduct to the requirements of law.  The use of appreciate rather than know conveys a broader sense of understanding than simple cognition.

· Criticized by the American Psychiatric Association, with regard to the second prong (volitional impairment) because “the line between an irresistible impulse and an impulse not resisted is probably no sharper than that between twilight and dusk.”  (CB, 632)

· Currently adopted by 14 states.  Had been gaining in acceptance, but then public outcry at the insanity acquittal of John Hinckley (who attempted to assassinate Pres. Reagan) resulted in a return to the M’Naghten standard.  (CB, 631) 

· Objectives which must be satisfied by legal test for insanity, as identified in State v. Johnson:  (CB, 624)

1) Reflect community values

2) Comport with scientific understanding

3) Make expert knowledge available to a jury

4) Be comprehensible to experts, lawyers and jury

5) Preserve authority of trier of fact

· Two questions to ask in considering whether a D is entitled to acquittal on insanity grounds are:

1) Whether, at the time of the crime, D had a sufficient impairment to constitute insanity?  and 

2) If so, whether the impairment so affected D as to meet the legal standard?  (Gilberts, 90)

· Rationale for the Insanity Defense:  “None of the three asserted purposes of the criminal law – rehabilitation, deterrence and retribution – is satisfied when the truly irresponsible are punished.”  United States v. Freeman (CB, 622).  Also, “a man who cannot reason cannot be subject to blame.  Our collective conscience does not allow punishment where it cannot impose blame.”  Holloway v. United States (CB, 622)

· Pre-Trial Assertion of an Insanity Plea:  In most states, if a D wants to assert the insanity defense at trial he must enter a special plea of “not guilty by reason of insanity” (NGRI) rather than, or in conjunction with, the general plea of “not guilty.”  He must also notify the prosecutor of his plan to enter a NGRI plea within a specified period of time before trial, and submit to a psychiatric evaluation by a court appointed expert.  (CB, 618)

· Burden of Proof at Trial:  Insanity is an affirmative defense.  Therefore, in a majority of states D is required to persuade the factfinder that he was insane at the time of trail.  This allocation of the burden of proof to D has withstood constitutional challenges.  (CB, 619)

· Guilty But Mentally Ill Verdict:  A growing number of states permit the factfinder to enter a verdict of “guilty but mentally ill.”  It is allowed if the prosecutor proves beyond a reasonable doubt all the elements of the crime, no defense (including insanity) are proven, and D suffers from a mental illness.  Upon sentencing, D is evaluated to determine if psychiatric treatment is indicated.  If it is, care may be provided in prison or in a mental health facility.  (CB, 618-19)

· Post-Trial Disposition of Insanity Acquittees:  In some jurisdictions, an insanity acquittee is automatically committed by the criminal court to a psychiatric facility for custody, care and treatment of his mental illness.  In some other states, commitment is not automatic, but the acquittee is detained temporarily in a mental health facility for observation and determination of whether he remains mentally ill and subject to civil commitment.  There are two elements for an involuntary civil commitment:  1) mental abnormality and 2) dangerousness, which must be proven by clear and convincing evidence.  For insanity acquittees, these elements may be proven by the relaxed standard of preponderance of the evidence.  This is because the commission of a criminal act indicates dangerousness and the insanity acquittal supports the inference of continuing mental illness.  (CB, 619-20)  

· Institutionalization of Sexual Predators:  A substantial minority of states have enacted “sexual predator laws” as a way to institutionalize persons believed to commit acts of sexual violence in the future.  The laws may be applied to persons convicted of sexual violence who are due to be released from prison, to those declared incompetent to stand trial, to insanity acquittees and even to those found not guilty of sexual violence.  Based on psychiatric evaluations, if the judge determines that the person is a sexually violent predator and likely to commit sexual violence in the future, the personally is civilly committed until his condition “has so changed that [he] is safe to be at large.”  The practical effect of these sexual predator laws may be life-long institutionalization based on a prediction of future behavior.  Nonetheless, the laws have withstood constitutional attack.  (CB, 621)

· Distinguish Insanity Defense from Incompetency to Stand Trial:  Unlike insanity which concerns D’s state of mind at the time of the crime, “incompetency to stand trial” concerns his condition at the time of trial.  A D is incompetent to stand trial if he lacks sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding, or does not have a rational and factual understanding of the proceedings against him.  Incompetency to stand trial is not a defense, but it requires the proceedings to be postponed until such time as D regains his competency.  (Gilbert’s, 89)  In that case, D may be committed to a mental health facility, where he may be held until he regains competency, a period of time that may exceed the potential maximum sentence for the offense charged.  (CB, 617)

· The state may presume that a D is competent to stand trial and require him to prove his incompetency by a preponderance of the evidence.  A D’s due process rights are violated if a stricter burden of proof than preponderance of the evidence is imposed.  (CB, 617)

· Constitutional issues arise when D cannot be restored to competency or when he is involuntarily treated with medication.  

· The Supreme Court has ruled that due process requires that the nature and duration of the commitment bear some reasonable relation to the purpose for which the individual is committed.  (CB, 617) 

· When medication is administered to a nonconsenting D, the treatment must be medically appropriate, substantially likely not to have side effects that undermine the fairness of the trial, and is necessary significantly to further important governmental trial-related interests.  (CB, 618)

ACCOMPLICE LIABILITY
MPC § 2.06:  Liability for Conduct of Another; Complicity.
1) A person is guilty of an offense if it is committed by his own conduct or by the conduct of another person for which he is legally accountable, or both.

2) A person is legally accountable for the conduct of another person when:

a) acting with the kind of culpability that is sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in such conduct; or

b) he is made accountable for the conduct of such other person by the Code or by the law defining the offense; or

c) he is an accomplice of such other person in the commission of the offense.

3) A person is an accomplice of another person in the commission of an offense if:

a) with the purpose of promoting or facilitating the commission of the offense, he

i. solicits such other person to commit it, or

ii. aids or agrees or attempts to aid such other person in planning or committing it, or

iii. having a legal duty to prevent the commission of the offense, fails to make proper effort so to do; or

b) his conduct is expressly declared by law to establish his complicity.

4) When causing a particular result is an element of an offense, an accomplice in the conduct causing such result is an accomplice in the commission of that offense if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense.

5) A person who is legally incapable of committing a particular offense himself may be guilty thereof if it is committed by the conduct of another person for which he is legally accountable, unless such liability is inconsistent with the purpose of the provision establishing his incapacity.

6) Unless otherwise provided by the Code or by the law defining the offense, a person is not an accomplice in an offense committed by another person if:

a) he is a victim of that offense; or

b) the offense is so defined that his conduct is inevitably incident to its commission; or

c) he terminates his complicity prior to the commission of the offense and

i. wholly deprives it of effectiveness in the commission of the offense; or

ii. gives timely warning to the law enforcement authorities or otherwise makes proper effort to prevent the commission of the offense.

7) An accomplice may be convicted on proof of the commission of the offense and of his complicity therein, though the person claimed to have committed the offense has not been prosecuted or convicted or has been convicted of a different offense or degree of offense or has an immunity to prosecution or conviction or has been acquitted. [MPC rule but most jurisdictions follow this; common law rule says perpetrator has to be convicted before the accomplice can be convicted]

Common Law Accomplice Liability:

· The Actus Reus of accomplice liability can take the form of 

1) solicitation of the offense; 

2) active assistance in the commission of the crime; 

3) encouragement of the offense; or 

4) failure to prevent commission of the crime if the secondary party has the legal duty to make such an effort.  (CB, 866)

· Generally, even very minimal assistance is sufficient to satisfy the actus reus element.  (Class Notes, 4/13/2009)  However, to be an accomplice one must in fact provide assistance.  (CB, 890)

· The Mens Rea of an accomplice is sometimes described as a “dual intent” –

1) The intent to aid the primary party; and

2) The intent that such assistance result in the commission of the offense charged.  (CB, 866)  

· Under the Common Law, there is debate whether knowing assistance is sufficient, or whether purpose is required.  (Class Notes 4/13/2009)

· Mens rea of purpose is required by the MPC.  (Class Notes 4/13/2009)  The standard interpretation of the MPC (as described in Riley v. State, below) is that the accomplice’s intent must be to purposefully promote or facilitate the principal’s conduct which constitutes the actus reus of the underlying offense.  When the underlying crime has a results element, the prosecution must prove that the accomplice had whatever culpable mental state is required related to that element for the underlying crime (in Riley, recklessness).

· Intent may be inferred from a party’s conduct.  If a D honks a car horn when acting as a lookout, it’s reasonable to infer that he had the requisite mens rea…  (Class Notes, 4/13/2009 re: hypos on CB, 866)

· Mens rea & the natural and probable consequences doctrine: an accomplice is liable for any secondary criminal act which in the ordinary course of things was the natural or probable consequence of the primary crime that he advised or commanded, although such consequence may not have been intended by him.  See State v. Linscott.  (CB, 877)

· Accomplice Liability and Causation:  For a conviction on accomplice theory, the prosecution does not need to prove that but for the accomplice’s conduct the crime would not have occurred.  The perpetrator’s conduct causes the crime and that satisfies the causation element, so the accomplice’s conduct does not also have to be a but-for cause.  (Class Notes, 4/14/2009)  An accomplice’s culpability is determined by his motives, and not the degree of his influence over the principal.  (CB, 888 Note 4) 

· Accomplice Liability & Corroboration Rules:  In some states, a conviction cannot be sustained if the only evidence against D is testimony from his accomplices.  The reason for the rule is that testimony from accomplices is self-motivated and may not be reliable.  (Class Notes, 4/14/2009)  

· In State v. Helmenstein, a group of young people developed a plan to burglarize a grocery store, three of the men in the group committed the burglary, and afterward they all constructed a story to tell the police.  Five of the participants testified against Helmenstein.  On appeal, the court held that each of the testifying parties was Helmenstein’s accomplice so the conviction was reversed.  (CB, 885)

· Theory of Accomplice Liability.  An accomplice (i.e., a principal in the second degree or accessory before the fact) is guilty of the substantive offense committed by the perpetrator (i.e., the principal in the first degree) because of the accomplice’s complicity in the crime.  While his liability rests on (is derivative of) the violation of the law by the principal in the first degree, the accomplice incurs legal consequences because of his own actions.  (CB, 862)  Accomplice liability is NOT a form of vicarious liability – it requires action by the accomplice that makes him blameworthy for what the primary actor does.  (CB, 863)
· Each accomplice is guilty of the offense committed by the primary party and each is subject to the same punishment as the primary actor.  (CB, 889)

· The concept of agency explains why we feel justified in punishing an accomplice as if she were the perpetrator…  when an accomplice chooses to become a part of the criminal activity of another, she says in essence, “your acts are my acts,” and forfeits her personal identity… and distinctions between the parties are rendered irrelevant.  (CB, 869)

· Common Law Terminology re: Accomplice Liability  (From State v. Ward, CB 860-61)

· Principal in the first degree = perpetrators; one who actually commits a crime, either by his own hand, or by an inanimate agency, or by an innocent human agent

· Principal in the second degree = abettors; one who is guilty of felony by reason of having aided, counseled, commanded or encouraged the commission thereof in his presence, either actual or constructive

· Aiders and abettors are principals in the second degree.  An aider and abettor must “in some sort associate himself with the venture…, participate in it as something that he wishes to bring about…, [or] seek by his action to make it succeed.”  An aider and abettor must share the criminal intent of the principal in the first degree.  (CB, 865)
· Lookouts are aiders and abettors, principals in the second degree.  A lookout participates in the offenses charged; he is one who is “by prearrangement, keeping watch to avoid interception or detection or to provide a warning during the perpetration of the crimes.”  (CB, 864)

· In State v. Hoselton, D was convicted as a principal in the first degree of entering without breaking because he was at the scene when his friends broke into and stole goods from storage units on a docked barge.  The conviction was reversed because there was no evidence of a prearrangement for Hoselton to act as a lookout, nor was there evidence that he had the purpose of aiding the principals of the crime in any way.

· Accessory before the fact = inciters; one who is guilty of felony by reason of having aided, counseled, commanded or encouraged the commission thereof, without having been present either actually or constructively at the moment of perpetration; * Nearly all states have abrogated the common law distinction between principals and accessories before the fact.  (CB, 862)

· Accessory after the fact = criminal protectors; one who, with knowledge of the other’s guilt, renders assistance to a felon in the effort to hinder his detection, arrest, trial or punishment; * Generally now, accessories after the fact are charged with a separate and lesser offense than the principal (such as misprision or hindering apprehension or prosecution).

· The term “accomplice” is used to include all principles and accessories before the fact, but excludes accessories after the fact.
· In the Common Law, special rules applied to felony principals and accessories:  1) An accessory could only be prosecuted in the jurisdiction in which the accessorial acts took place, rather than where the crime occurred but no similar rule applied to principals in the second degree; and 2) strict rules of pleading a proof applied and a D charged as an accessory could not be convicted as a principal or vice-versa.  (CB, 861)  These intricate rules were developed to shield accessories from conviction and the death sentences for felonies other than treason.  (CB, 862)

· An accomplice cannot be charged if the principal has a valid defense (State v. Foster, CB, 874 Note 2).  However, if the principal dies before he is convicted, an accomplice can be charged if there is sufficient evidence to prove that a crime was committed.  (Class Notes 4/13/2009)

Comparison of Common Law and Model Penal Code for Accomplice Liability
	Common Law
	MPC
	Differences

	Types

· Principal in the 1st degree – Actually engage in the act or omission that constitutes the criminal offence

· Principal in the 2nd degree – incites or abets and is present, either actively or constructively at the time of the crime 

· Accessory before the fact – incites or abets but is not present at the time of the crime.

· Accessory after the fact - intentionally assists the principal after the crime.

· Actus reus, mens rea and principal’s completion of the offense

Actus reus 

· Abetting or inciting - The ( must have directly of indirectly encouraged of facilitated the commission of the offence. 

· Abetting  -is any significant assistance in the commission of an offense

· The aid must impact upon the actual perpetrator

· aid does not have to be necessary for the successful commission of the offense. 

· perpetrator doesn’t’ have to be aware of the of the accessory’s assistance.

· Inciting – encouragement even if not accompanied by physical aid.

· Perpetrator must be aware of encouragement

· Being present at crime with prior agreement to aid is sufficient encouragement

Mens rea
· Mental state required for commission of the target offense 

· Intend for action to assist or encourage in the successful completion of the crime 

· Generally, this second element can be inferred from the first.  

· Accomplice is liable for all crimes that are a reasonably foreseeable result of the contemplated crime.  Some jurisdictions allow ('s to be accomplices to reckless or negligent crimes. 


	Types 

· Principal – Acting with the requisite mens rea, actually engages in the act or omission that causes the crime, or acts through an irresponsible or innocent agent (Innocent Instrumentality) to commit the offence 

· Accomplice – incites or abets with requisite intent before or during the commission of the offense. Includes solicitation and omission when a duty is present.

Mens rea

· Purposefully promotes or facilitates in the commission of a crime.

· Must act with culpability sufficient for the commission of the offense 

· Note that this is especially significant in jurisdictions with felony murder because it makes an accomplice in the conduct (underlying felony) strictly liable for the resulting death because he had the requisite mens rea as to the result.  This is how MPC deals with accomplice liability in reckless or negligent contexts.


	· MPC - no actual assistance for accomplice liability is necessary. Agreement to aid is enough. 

·  MPC - accomplice can be convicted even if the perpetrator has not yet been prosecuted, has been convicted of a lesser crime, has been acquitted, or is feigning.  

· MPC - does not recognize the natural and probable consequences rule for homicide found in CL. MPC - one who is legally incapable of committing an offense may be accountable for the crime if another person for whom he is legally accountable commits it.  

· MPC - knowing facilitation is not enough to establish liability.  A victim cannot be an accomplice.

· MPC includes the crime of attempt to aid and abet.  

· CL - If the perpetrator is justified, then there is no accomplice liability because there is no crime. 

· CL- excuses do not transfer from perpetrator to accomplice

· A victim accomplice (underage girl in statutory rape) cannot be an accomplice unless there is a legislative exception.  

· Knowing or reckless facilitation is sufficient to establish complicity in some courts 

· Substantiality of aid can also create complicity.  Complicity may also be established if there is sufficiently substantial benefit to the knowing facilitator.  


Defenses
	Common Law
	MPC
	Differences

	Withdrawal

Must take place before the events are unstoppable

 Inciter – communicate an renunciation of the crime to the perpetrator

Abettor – Must render the assistance ( gave ineffective
	Withdrawal

Wholly depriving his prior assistance of effectiveness,

Provide a timely warning of the plan to law enforcement

Make an effort to prevent the commission of the offence 
	


MENS REA
People v. Lauria  (CB, 822; discussion 867)

· Facts:  Lauria had a telephone answering service which was used by three prostitutes being investigated by the police.  A female officer enrolled in the service and suggested to Lauria that she was a prostitute.  After being arrested, Lauria admitted he knew some of his customers were prostitutes (and had even used the services of one of the prostitutes that used the message service).  Ultimately, Lauria was arrested and charged with conspiracy to commit prostitution.  The question in the case was whether a furnisher of goods or services who knows his product is being used to assist the operation of an illegal business is guilty of conspiracy.  
· Rule:  The intent of a supplier to participate in the criminal activity connected with the criminal use of his supplies may be established by: 
1) direct evidence that he intends to participate; or 
2) through an inference that he intends to participate based on 
a) his special interest in the activity; (i.e., economic stake in the crime) or 
b) the aggravated nature of the crime itself.  
· Holding:  Lauria was not guilty of conspiracy because there was not enough evidence that he intended to further the prostitute’s criminal activities.
· Question re: Accomplice Liability:  Could Lauria have been found guilty had he been prosecuted as an accomplice rather than as a co-conspirator?  The answer depends on the answer to a vigorously debated question:  Should guilt be assigned on the basis of knowing assistance, or should accountability as an accomplice require proof that the actor assisted with the purpose of facilitating the commission of the offense(s)?
· Under the Common Law, the rule is unclear; courts are split.
· MPC Analysis:  Lauria would only be an accomplice if he had the purpose of promoting or facilitating prostitution (i.e., if he had 100 clients total, 95 of whom were prostitutes = economic stake)
Riley v. State (CB, 870)

· Facts:  Riley and another man shot into a crowd of young people, two of whom were seriously injured.  Riley was charged with first-degree assault, defined as recklessly causing serious physical injury by means of a dangerous instrument.  The physical evidence did not reveal which of Ds’ weapons fired the wounding shots, so Riley was convicted as an accomplice.  He challenged the convictions based on an earlier ruling in Alaska (Echols v. State) which had held that an accomplice’s complicity for a crime with an element of an unintended result could not be premised on recklessness, but that D would have to act intentionally with regard to the prohibited result.

· Rule:  MPC § 2.06(4) deals with cases that arise when an actor is an accomplice in conduct of another person and a criminal result – anticipated or unanticipated – flows from that conduct.  It reads “When causing a particular a particular result is an element of an offense, an accomplice in the conduct causing that result is an accomplice in the commission of that offense if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense.”  This means that while the accomplice must have had the purpose to promote or facilitate another person’s conduct that constitutes the actus reus of the underlying offense, with regard to the results of that conduct the accomplice only must have the culpable mental state required for the underlying crime.
· Holding:  Riley’s convictions were upheld because he acted recklessly, thus meeting the required mens rea for the result element of the underlying crime.  The policy reason for this holding is that it would be anomalous to be able to convict if only D committed the crime but not when he acted with another person.

ACCOMPLICE LIABILITY AND MENS REA AND THE NATURAL AND PROBABLE CONSEQUENCES DOCTRINE
State v. Linscott (CB, 874)

· Take-away:  Mens rea for accomplice liability may be satisfied by application of the “natural and probable consequences doctrine”

· Facts:  Linscott agreed to participate in a home invasion robbery of a drug dealer in exchange for $10,000.  He drove four other men to the drug dealer’s home; then he and one other man, Fuller, approached the home intending to commit the robbery.  Linscott broke a window of the house, and Fuller immediately shot the drug dealer through the broken window, killing him.  Fuller took $1,300 from the dead drug dealer’s pockets.  Linscott testified that he never intended to kill anyone, nor would he have participated in the robbery had he thought the victim would be killed.  Linscott was convicted of intentional and knowing murder as an accomplice.

· Issue:  Linscott challenged the conviction on constitutional grounds, arguing that the accomplice liability statute allowed him to be convicted of intentional and knowing murder without the state having to prove he had that mens rea.  

· Rule:  By statute, accomplices were liable for those crimes that are the reasonably foreseeable consequence of their criminal enterprise, notwithstanding an absence on their part of the same culpability required for conviction as a principal to the crime.  The reason is that liability for the primary crime [here, robbery] is established by proof that the actor intended to promote for facilitate that crime.  Then liability for any “secondary crime” [here, murder] that may have been committed by the principal is established upon showing that a) the actor intended to promote the primary crime and b) the commission of the secondary crime was a “foreseeable consequence” of the actor’s participation in the primary crime.

· Holding:  Linscott’s conviction was upheld and application of the natural and probable consequences doctrine was not found to be unconstitutional.

· Note:  Had Maine had a felony-murder rule at the time of State v. Linscott, the case could have been argued under that theory to achieve the same result.

Jury’s considerations with regard to the natural and probable consequences doctrine’s application in a given case:

1) Did the principal commit the target offense, or an inchoate version of the target offense?

2) If so, was D an accomplice in the commission of the target offense?

3) If so, did the principal commit another crime or crimes, beyond the target offense?

4) If so, was the secondary crime, although not contemplated at the outset, a reasonably foreseeable consequence of the original criminal acts encouraged or facilitated by D/accomplice?

Note:  The natural and probable consequences doctrine represented by People v. Conley (which allows the jury to infer intent) is different from that in State v. Linscott (which allows liability to be attributed to an accomplice based on foreseeability.  (Class Notes, 4/14/2009)

Important!  MPC § 2.06 rejects the natural and probable consequences doctrine.  The MPC is almost entirely subjective about assignment of blame – the mental state of D must be determined and he will be liable according to his mental state.

ACTUS REUS
State v. Vaillancourt (CB, 880)

· Facts:  Vaillancourt and Burhoe were observed ringing the door bell of a residence, after which they walked around the house.  Burhoe attempted to break into a basement window, while Vaillancourt stood by.  The two men spoke intermittently.  The neighbor who observed the attempted break in called the police and the men were arrested as they were fleeing the scene.

· Issue:  Whether enough evidence was presented as to Vaillancourt’s conduct to support an indictment for attempted burglary.  Vaillancourt argued that even if the facts alleged in the indictment were true, they would not satisfy the elements necessary for accomplice liability or for any other crime.

· Rule:  Imposition of accomplice liability requires some active participation by the accomplice.  Knowledge and mere presence (and/or accompaniment and observation) at the scene of a crime do not support a conviction for accomplice liability because they do not constitute sufficient affirmative acts to satisfy the actus reus requirement of accomplice liability.

· Holding:  The trial court’s ruling, that the indictment against Vaillancourt was sufficient, was overturned because his conduct as alleged in the indictment (described above) did not satisfy the actus reus element of accomplice liability.

· Dissent:  The dissent argues that Vaillancourt’s accompaniment was for the purpose of aiding, implying the furnishing of moral support and encouragement, and would have upheld the trial court’s ruling.

Under both the Common Law and the MPC, a D’s mere presence at the scene of a crime is not enough to impose accomplice liability.  However, moral support and encouragement is enough.  (Class Notes, 4/14/2009)

Wilcox v. Jeffery (CB, 883)

· Facts:  Coleman Hawkins, a U.S. citizen and a celebrated saxophone player, violated immigration laws of the United Kingdom when he performed a concert in the U.K. because he was admitted to the country on the condition that he would not take employment (whether paid or unpaid).  D Wilcox (the proprietor of a periodical called “Jazz Illustrated”) greeted Hawkins upon his arrival at the airport and later paid for a ticket to Hawkins’ performance.  Wilcox wrote about the concert in his magazine.  Wilcox was charged with aiding and abetting Hawkins in his violation of the immigration order.

· Issue:  Whether Wilcox’s presence at the concert and articles about Hawkins’ performance satisfy the actus reus element of accomplice liability.  

· Holding:  Wilcox’s conviction for aiding and abetting was upheld, because he was present at the concert to take advantage of it by getting “copy” for his paper.  Thus, Wilcox took part, concurred, or encouraged Hawkins’ violation of the law.  

Casebook 885, Problem 2: Two men publicly raped a woman; victim cried out for help, and heard the customers yelling, laughing and cheering; no one came to the victim’s aid.  Who’s liable as an accomplice to the rape?  

· Bartender:  Did he have a duty to act?  Likely, if the bartender was the owner or manager he would have a duty to keep a safe establishment.  Duty + Omission = Liability

· Cheering Customers:  Actively encouraged, assisted with moral support = Possible Liability

· Under the Common Law, which requires that an accomplice actually aid, if the principals did not hear the cheers then they would not be liable.  

· Under the MPC, under with an attempt to aid satisfies the actus reus, the cheering customers would be liable whether the principals heard them or not.

· Non-Cheering Customers:  No duty + no encouragement = no liability

Casebook 890, note 6: at common law an actor is an accomplice in the commission of an offense iF he intentionally aid – no matter how minimally – the primary party; nonetheless, she must in fact assist.
ATTEMPTING TO AID AND ACCOMPLICE LIABILITY
People v. Genoa  (CB, 890)

· Facts:  An undercover agent met with Genoa and proposed that Genoa finance the sale of 1 kg. of cocaine.  According to the proposal, Genoa’s $10,000 would be returned and he would be paid $3,500 in profits.  Genoa accepted the proposal and came back with $10,000.  Genoa was subsequently arrested.  At trial, the charge was dismissed because the agent never intended to commit the contemplated crime and did not in fact commit it, so Genoa did not finance a crime.  
· Issue:  Is “attempting to aid” a crime in itself, for which accomplice liability can be imposed?  
· Rule:  Certain elements must be established to impose accomplice liability:

1) The underlying crime was committed, by D or some other person;

2) D performed acts or gave encouragement which aided and assisted the commission of the crime; and

3) D intended the commission of the crime or had knowledge that the principle intended its commission at the time of giving aid or encouragement.

· Rule:  While the conviction of the principle is not necessary to a conviction of an accessory, the prosecution must prove that the underlying crime was committed by someone, and that D either committed or aided and abetted the commission of the crime.

· Holding:  Because no crime was ever committed, it was legally impossible for D to be guilty as an accomplice.

Entrapment:  There are two tests for the defense of entrapment:

1) Subjective: proven if a government agent induces an innocent person to violate the law; an innocent person is one who is not predisposed to commit the type of offense charged or who is ready and willing to commit the type of crime charged if presented with a opportunity to do so; majority view

2) Objective:  focuses on the police conduct used to ensnare D, which conduct cannot fall below acceptable standards; police conduct falls below acceptable standards when it is likely to induce the commission of crime by those who would normally avoid crime and resist ordinary temptation; minority view

DISTINGUISHING DIRECT LIABILITY FROM ACCOMPLICE LIABILITY
Bailey v. Commonwealth  (CB, 892)

· Facts:  Bailey aroused the anger of the blind and intoxicated victim, Murdock, and induced Murdock to arm himself.  Then Bailey made an anonymous complaint to police, which resulted in shooting death of Murdock by the police.  

· Issue:  Whether Bailey was an accessory or a “principal in the first degree” 

· Rule:  One who effects a criminal act through an innocent or unwitting agent is a principle in the first degree.

· Holding:  Bailey undertook to cause Murdock harm and used the police to accomplish that purpose.  Therefore, he was liable as a principal in the first degree.

Under the innocent agency doctrine, the liability of the principal (such as Bailey) is predicated on the innocent agent’s actions, coupled with his own mental state.

RELATIONSHIP OF THE LIABILITY OF THE ACCOMPLICE TO THE PRINCIPAL
United States v. Lopez  (CB, 896)

· Fact:  McIntosh was indicted for aiding and abetting his girlfriend Lopez’s escape from prison.  Evidence of a defense for Lopez based on necessity and/or duress (Lopez’s life was allegedly threatened) was precluded at trial.  

· Issue:  Whether a necessity defense for Lopez, if valid, would constitute a defense for McIntosh; and whether a duress defense for Lopez, if valid, would constitute a defense for McIntosh.

· Rule:  A third party has the right to assist an actor in a justified act (necessity), but an excuse (duress) is personal to the actor.
· Holding:  The court held that Lopez’s asserted defense was a necessity (and therefore, a justification) defense, so that if the defense was valid “no criminal act would have been committed by the principal.”  Therefore, McIntosh would not be liable as an accomplice.
People v. McCoy  (CB, 899)

· Facts:  McCoy and Lakey were convicted of crimes arising out of a drive-by shooting.  McCoy drove the car and Lakey was in the front passenger seat.  During the drive-by two victims were shot, one fatally.  Witnesses saw both McCoy and Lakey shooting handguns, but the evidence proved that McCoy fired the fatal bullets.  At trial, McCoy admitted shooting but raised an imperfect self-defense claim.  McCoy’s conviction was reversed based on an erroneous jury instruction regarding the defense.  The issue is whether McCoy’s reversal requires that Lakey’s conviction must also be reversed.

· Issue:  Whether an aider and abettor may be guilty of a greater offense than the principal.

· Rule:  An aider and abettor's guilt may be greater, and he may be convicted of a more serious crime than that which a perpetrator committed, if the accomplice's mens rea was more culpable.  Once it is proved that the principal caused the actus reus, the liability of each of the secondary parties should be assessed to his own mens rea.  If a person’s mens rea is more culpable than another’s, that person’s guilt may be greater even if the other might be deemed the actual perpetrator.  *The court limited application of this rule to the homicide context.  

· Holding:  Lakey’s conviction of murder and attempted murder can stand, notwithstanding that on retrial McCoy might be convicted of a lesser crime.

LIMITS TO ACCOMPLICE LIABILITY
In Re Meagan R.

· Facts:  At trial, the juvenile court held that a minor girl had committed burglary when she entered a residence with the intent to aid and abet her own statutory rape.

· Issue:  Whether a victim can be guilty as an accomplice for aiding and abetting in the crime.

· Rule:  Where the Legislature has dealt with crimes which necessarily involve the joint action of two or more persons, and where no punishment at all is provided for the misconduct of one of the participants, the party whose participation is not denounced by statute cannot be charged with criminal conduct on either a conspiracy or aiding and abetting theory.  Moreover, when the Legislature has imposed criminal penalties to protect a specific class of individuals, “it can hardly have meant that a member of that very class should be punishable either as an aider or abettor or as a co-conspirator.”

· The U.S. Supreme Court held in Gebardi v. United States that a woman who consents to being transported across state lines for the purpose of engaging in sexual intercourse, a violation of the Mann Act, is not punishable for participating in the violation because the Legislature intended that she not be punished.

· Holding:  As D here was a victim protected under statutory rape statutes, she could not be prosecuted on a charge related to her own statutory rape as an aider or abettor, accomplice or co-conspirator.

INCHOATE OFFENSES
1. Inchoate offenses: these offenses deal with conduct that is designed to culminate in the commission of a substantive offense but has failed in the discrete case to do so or has not yet achieved its culmination because there is something that the actor another still must do [Casebook, 739]
a. includes crimes of: attempt, solicitation and conspiracy
b. these crimes are distinct and separate from the target substantive offenses
ATTEMPT
1. Introduction 

a. Attempt: a criminal attempt occurs when a person, with the intent to commit an offense, performs any act that constitutes a substantial step toward the commission of that offense

i. Common Law: at common law, it is a crime to attempt the commission of any felony or misdemeanor

b. Two types: 

i. Complete but imperfect – Criminal completes his conduct, but it is unsuccessful.

ii. Incomplete – The criminal conduct is interrupted.

iii. MPC view:

1. 5.01(1) a person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he 

a. (Complete acts with conduct requirement, but no result requirement) purposefully engages in conduct that would constitute the crime if the circumstances were as he believed them to be.

b. (Complete acts with result requirement) does or omits to do something with the purpose of causing the result, or with the belief that it will cause the result.

c. (Incomplete attempts) purposefully does or omits to do something which is a substantial step toward the commission of the crime, or would be a substantial step if the circumstances were as he believed them to be.  Must have purpose toward the results.
c. Subjectivist vs. objectivist views:
i. Subjective view: in determining guilt and punishment the law, in particular attempt, should focus on an actor’s subjective intentions (his mens rea) rather than focus on the conduct
ii. Objective view: believe that conduct should not be punished unless its criminality is objectively discernible at the time that it occurs; the acts performed without reliance on the accompanying mens rea must mark the actor’s conduct as criminal in nature
d. Utilitarian vs. retributive views: 
i. Utilitarian: for punishing attempt, a utilitarian would argue that the actor may be deterred by the punishment for attempt if he believes his poor execution of the crime will lead to his arrest
1. it serves a valuable preventive law enforcement purpose: if there were no inchoate offenses, police officers would lack legal authority to stop criminal activities before they are consummated
ii. Retributive: retributivists differ on the basis for punishment; some would focus on the culpability of the actor (intent-based) while others would focus on the harm caused (harm-based) and would argue that by attempting a crime, the natural order of things ordained by law is disturbed
Model Penal Code Section 5.01 Criminal Attempt
 (1) Definition of Attempt.   A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he:

  (a) purposely engages in conduct that would constitute the crime if the attendant circumstances were as he believes them to be;  or [Sloss – complete conduct crime]

  (b) when causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part;  or [Sloss – complete result crime]

  (c) purposely does or omits to do anything that, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime. [Sloss – incomplete conduct crime]

 (2) Conduct That May Be Held Substantial Step Under Subsection (1)(c).  Conduct shall not be held to constitute a substantial step under Subsection (1)(c) of this Section unless it is strongly corroborative of the actor's criminal purpose.   Without negativing the sufficiency of other conduct, the following, if strongly corroborative of the actor's criminal purpose, shall not be held insufficient as a matter of law:

  (a) lying in wait, searching for or following the contemplated victim of the crime;

  (b) enticing or seeking to entice the contemplated victim of the crime to go to the place contemplated for its commission;

  (c) reconnoitering the place contemplated for the commission of the crime;

  (d) unlawful entry of a structure, vehicle or enclosure in which it is contemplated that the crime will be committed;

  (e) possession of materials to be employed in the commission of the crime,  that are specially designed for such unlawful use or that can serve no lawful purpose of the actor under the circumstances;

  (f) possession, collection or fabrication of materials to be employed in the commission of the crime, at or near the place contemplated for its commission, if such possession, collection or fabrication serves no lawful purpose of the actor under the circumstances;

  (g) soliciting an innocent agent to engage in conduct constituting an element of the crime.

 (3) Conduct Designed to Aid Another in Commission of a Crime.   A person who engages in conduct designed to aid another to commit a crime that would establish his complicity under Section 2.06 if the crime were committed by such other person, is guilty of an attempt to commit the crime, although the crime is not committed or attempted by such other person.

 (4) Renunciation of Criminal Purpose.   When the actor's conduct would otherwise constitute an attempt under Subsection (1)(b) or (1)(c) of this Section, it is an affirmative defense that he abandoned his effort to commit the crime or otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose. The establishment of such defense does not, however, affect the liability of an accomplice who did not join in such abandonment or prevention.

 Within the meaning of this Article, renunciation of criminal purpose is not voluntary if it is motivated, in whole or in part, by circumstances, not present or apparent at the inception of the actor's course of conduct, that increase the probability of detection or apprehension or that make more difficult the accomplishment of the criminal purpose.   Renunciation is not complete if it is motivated by a decision to postpone the criminal conduct until a more advantageous time or to transfer the criminal effort to another but similar objective or victim.

Note: if you get at any one of (a) –(g) you’ll at least be able to get to a jury


- under MPC, hybrid impossibility defense (legal plus factual) is not a valid defense

e. How to analyze attempt crimes: first, determine whether it is a complete or incomplete attempt crime; then determine whether it is a conduct or result crime

f. Elements of attempt: attempts consists of a specific intent to commit a crime and an act in furtherance of that intent that goes far enough towards completion of the crime

i. Mens Rea: the mens rea of attempt has two components:

1. the intent to commit the acts to cause the result constituting the target crime; and

2. the intent necessary for the target crime

a. attempt requires a specific intent so if the crime attempted does not then attempt cannot be found because it would increase the requirement for the object crime above what was intended

b. attempt requires specific intent for the conduct and result portion of crime but not for attendant circumstances

i. People v. Gentry [Casebook, 748]

1. Facts: D and his girlfriend were drinking heavily and he poured gasoline on her; at some point she caught fire and was severely burned; she testified that she was the one who went towards the stove and he used a coat to try to put out the flames

2. Issue: Whether the jury was instructed incorrectly about the specific intent of the attempted murder and including the other mens rea elements of murder such as knowledge that such acts will cause death to that individual and intent to cause great bodily harm or knows that there’s strong probability of death or great bodily harm to that individual

3. Reasoning: Attempted murder requires a showing of a specific intent to kill.  Inclusion of all four alternative states of mind permitted the jury to find murder was attempted since they found he acted with knowledge that his conduct created a strong probability of death or great bodily harm, even if the jury didn’t find specific intent to kill.

4. Attempt requires specific intent and for attempt to be found you need to have the specific intent required for that specific crime for which D is being accused of.

5. Here, since specific intent to kill is pivotal for murder, and D did not possess this intent, he is not liable for this offense.

6. Disposition: Not guilty. 
ii. Strict liability crimes: although strict liability offenses do not require proof of any mental state, it is sometimes held that proof of intent is necessary for conviction for an attempt to commit a strict liability crime; D must be shown to have acted with an intent to bring about the proscribed result

iii. Attempted felony-murder?:

1. Bruce v. State [Casebook, 752]

2. Facts: three men entered victim’s shoe store; D was masked and armed with a handgun; D ordered victim to open the cash register but once opened found it empty; D demanded to know where money was; victim said that’s all there is and D aimed the gun at victim’s face and said “I’m going to kill you”; victim was so scared he started to duck down and moved forward and D shot him in the stomach; D was found guilty of attempted first degree felony murder

3. Issue: Whether “attempted felony murder” is a crime in this State

4. Reasoning: The felony-murder rule does not create new crimes but rather divides the common law crime of murder into degrees for purposes of punishment.

5. To secure a conviction under felony-murder doctrine the State must prove a specific intent to commit the underlying felony and that death occurred in the perpetration or attempt to perpetrate the felony; it is not necessary to prove a specific intent to kill or to demonstrate the existence of willfulness, deliberation or premeditation.

6. In Maryland, criminal attempts are applicable to any existing crime whether statutory or common law.  A criminal attempt consists of a specific intent to commit the offense coupled with some overt act in furtherance of the intent which goes beyond mere preparation.

7. Criminal attempt is a specific intent crime.  Because a conviction for felony-murder requires no specific intent to kill, it follows that because a criminal attempt is a specific intent crime, attempted felony-murder is not a crime, in Maryland.

8. Disposition: Reversal of felony-murder conviction.

a. First judge’s decision was a legal error, it could go back to attempted murder

b. incomplete vs. complete attempt– D didn’t voluntarily pull the trigger; victim fell into him so could be incomplete; if he purposely pulled the trigger once he fell into him then it’s complete

Comparison of Common Law and Model Penal Code Requirements for Attempt Crime mens rea  

	
	Conduct
	Attendant Circumstance
	Results
	Enumerated specific intent requirement

	MPC
	Purpose
	Same as underlying crime
	Purpose or knowledge
	Same as underlying crime

	Common Law
	Specific intent
	Specific intent
	Specific intent
	Same as underlying crime

	Minority view
	Same as underlying crime 
	Same as underlying crime
	Same as underlying crime
	Same as underlying crime


ii. Actus Reus: the actus reus of attempt is an act that progresses sufficiently towards the commission of the offense or at least sufficiently beyond the mere intent to commit it

3. United States v. Mandujano [Casebook, 755]

a. Defining “attempt”: mere preparation is not sufficient to constitute an attempt to commit a crime

b. One test is when a person, intending to commit a crime which he fails to carry out, has “attempted” to commit it, would be that he has done all that it is within his power to do, but has been prevented by intervention from outside; in short that he has passed beyond any locus poenitentiae.  Not really followed in the U.S.

c. Preparation alone is not enough, there must be some appreciable fragment of the crime committed, it must be in such progress that it will be consummated unless interrupted by circumstances independent of the will of the attempter, and the act must not be equivocal in nature.
4. Act of “perpetration” rather than “preparation”: some courts hold that D’s acts must have gone beyond mere preparation into the zone of perpetration; this formulation is not particularly useful because it is hard to draw the line between the two
a. Commonwealth v. Peaslee [Casebook, 759]

i. Facts: D constructed and arranged combustible materials in a building in such a way that it could easily catch fire and cause the building to burn down; D offered to pay a younger man in his employment to set fire to the building and carry out the plan (light the candle on a piece of wood in a pan of turpentine which was six feet away); the younger man refused; Later, D and the younger man drove towards the building and within a quarter of a mile from it, he said he changed his mind

ii. Issue: Whether D’s acts come near enough to the accomplishment of the substantive offense to be punishable.

iii. Reasoning: Here, the acts D undertook were not sufficient to accomplish the end and still required more work to commit the crime.

iv. If the preparation comes very near to the accomplishment of the act, the intent to complete it renders the crimes so probable that the act will be a misdemeanor, although there is still a locus poenitentiae, in the need of a further exertion of the will to complete the crime.

v. A mere collection and preparation of materials in a room for the purpose of setting fire to them, unaccompanied by any present intent to set the fire, would be too remote.

vi. Indictment was incorrectly drawn because he surely would have been guilty under solicitation.

vii. Disposition: Not guilty, exceptions sustained.

b. People v. Rizzo [Casebook, 763]

i. Facts: D and three others were going to rob Rao of a payroll valued at $1200; they drove around looking for Rao (or another man recognizable to D) who was to carry it from the bank; two of Ds had firearms; Ds rode around to every place Rao or the other guy could be; D ran out of the car at one point thinking Rao would be in that particular building and was arrested, along with his companions by police officers who had been tailing them for a while

ii. Issue: Does this constitute the crime of an attempt to commit robbery in the first degree?

iii. Reasoning: Hyde v. U.S. – the act amounts to an attempt when it is so near to the result that the danger of success if very great; “there must be dangerous proximity to success.”

iv. Have to ask if the acts D committed came dangerously close to the taking of Rao’s property – since Rao was not to be found, and no attempt could be made until he came into sight which he never did, they did not commit attempt to robbery in the first degree.

v. Court used physical proximity test.

vi. Disposition: The judgment of conviction must be reversed. 

c. People v. Miller [Casebook, 765]

i. Facts: D was under the influence and in the presence of others threatened to kill Albert Jeans at a post office; Jeans was later planting hops at a ranch when D came onto the field with a gun; D stopped to load the gun; Jeans noticed D and ran away; another man in the vicinity took the gun from D which was loaded; D offered no resistance

ii. Issue: Whether D attempted to commit murder when he did not take aim at Jeans and offered no resistance when handing over his gun.

iii. Reasoning: Whenever the design of a person to commit crime is clearly shows, slight acts done in furtherance of this design will constitute an attempt.  This still presupposes some direct act or movement in execution of the design, as distinguished from mere preparation, which leaves the intended assailant only in the condition to commence the first direct act toward consummation of his design.

iv. It is the quality of being equivocal that must be lacking before the act becomes one which may be said to be a commencement of the commission of the crime, or an overt act, or before any fragment of the crime itself has been committed.  As long as there’s equivocation, there’s no saying what the intent of D is.

v. Disposition: Not guilty.

d. State v. Reeves [Casebook, 768]

i. Facts: D and her friend, Coffman, both 12-years old, decided to kill their homeroom teacher Ms. Geiger; the girls agreed that Coffman would bring rat poison to school and would put it in her drink; they also agreed to steal her car and drive to the Smokey Mountains; D contacted a high school student to drive them but he refused; Coffman put rat poison in her purse the next day and showed it to another student, Hernandez, who told her homeroom teacher about it as soon as she arrived at school who told the principal; when Geiger entered her classroom, she noticed the girls leaning over her desk and giggling before running back to their seats; Geiger saw a purse lying next to her coffee cup; Coffman’s purse was turned over to police and the girls were arrested once they found it contained rat poison; jury found them guilty of second-degree murder

ii. Issue: Whether D’s actions in this case constitute a “substantial step” toward the commission of second-degree murder under the new statute.

iii. Reasoning: Attempt is found if the State provides evidence of: (1) an intent to commit a specific crime; (2) an overt act toward the commission of that crime; and (3) a failure to consummate the crime.

iv. Mere preparation does not constitute the required overt act, listed in the second requirement.

v. Tennessee statute listed on p. 769-770.  The statute follows closely with the MPC approach requiring a substantial step toward the commission of the crime.  Acts that constitute a substantial step, under the MPC, include: (1) possession of materials to be employed in the commission of the crime, which are specially designed for such unlawful use or which can serve no lawful purpose of the actor under the circumstances; (2) possession, collection or fabrication of materials to be employed in the commission of the crime, at or near the place contemplated for its commission, where such possession, collection or fabrication serves no lawful purpose of the actor under the circumstances.

vi. The fact that the Tennessee statute did not copy the examples used by the MPC exactly means it did not exactly adopt the MPC approach in all its particulars.

vii. No criminal responsibility is found simply by bringing the materials to the scene of the alleged crime.  It would be a different case if the rat poison were actually in the cup.  

viii. However, when an actor possesses materials to be used in the commission of a crime, at or near the scene of the crime, and where the possession of those materials can serve no lawful purpose of the actor under the circumstances, the jury is entitled, but not required to find that the actor has taken a substantial step toward the commission of the crime if such action is strongly corroborative of the actor’s overall criminal purpose.

ix. Disposition: For the foregoing reasons, the conviction is affirmed.

x. Dissent: The entire course of conduct is not strongly corroborative.
5. Control over all indispensable elements test: some courts hold that D have gone far enough to have obtained control over all the factors that are indispensable to the commission of the crime; thus, nothing must be left undone that would prevent D from committing the crime

6. Physical proximity test: some courts require that D’s conduct must be physically proximate to the intended crime; this would focus on what remains to be done as opposed to what was already done; in applying this test, courts must take into account:

a. the seriousness of the crime, 

b. the time and place at which it is to occur, and

c. the uncertainty of the result

i. See People v. Rizzo
7. Probable desistance test: a few courts found an attempt only where the act is such that in the ordinary course of events it would lead to completion of the crime in the absence of intervening outside factors; the emphasis is on the likelihood that D would cease efforts to commit the crime, given the conduct already committed
8. Res ipsa loquitor test: provides that an act amounts to attempt only if the act, when considered alone, firmly shows the actor’s intent to commit the crime; D’s behavior is considered without reference to other evidence that may demonstrate criminal intent (such as a confession); the act constituting attempt must “speak for itself” in establishing intent
9. Dangerous proximity test: Justice Holmes’ test; the greater the gravity and probability of the offense and the nearer the act to the crime, the stronger is the case for calling the act attempt
10. Abnormal step approach: at attempt is a step toward a crime which goes beyond the point where the normal citizen would think better of his conduct and desist
11. Model Penal Code: 
a. an act constituting a substantial step in the course of conduct intended to result in the crime, and 
b. that the act be strong corroboration of D’s criminal purpose, although it need not establish the purpose by itself
c. list of potentially sufficient acts:
i. lying in wait, searching for, or following the contemplated victim of the crime;
ii. enticing or seeking to entice the contemplated victim of the crime to go to the place where the crime is to be committed;
iii. reconnoitering [casing the joint] the place where the crime is to be committed;
iv. unlawfully entering a structure, vehicle, or enclosure in which the crime is to be committed;
v. possessing materials to be employed in the commission of the crime, if those materials are specially designed for the unlawful use or serve no lawful purpose of D;
vi. soliciting an innocent agent to engage in conduct constituting the crime and a willingness to commit the crime
d. failure to identify specific victim or target: some courts hold that D’s failure to identify the victim or target means D has not gone far enough in attempt

g. Think of attempt when the person in fact pattern considers committing a crime but decides not to do so, or where that person makes some effort but fails to complete the crime [Gilberts, 147]

iii. Consider whether the elements of attempt can be proven by answering the following questions:

12. did D intend to commit the object crime and have the intent necessary for that crime?

13. did D proceed far enough beyond preparation towards the commission of the crime?

iv. Defenses, ask:

14. is this a “legal impossibility” situation?

a. Impossibility: sometimes a D believes he can successfully commit a crime but for reasons unknown to him, it is in fact impossible, conduct that would be sufficient for attempt may not constitute the crime because of the impossibility

i. policy reasons: a defense of impossibility applies when D lacks either the blameworthiness or dangerousness to justify criminal liability

ii. traditional rule is that only a legal impossibility is a defense to attempt

1. legal impossibility: when D sets out to commit what he thinks is a crime but is actually not; D’s misunderstanding only concerns the law

a. true defense

2. factual impossibility: when D sets out to do something that if accomplished would constitute a crime but because of factors of which he is unaware, there is no chance he will succeed in committing the actual crime

a. usually won’t be a valid defense

3. mixed legal and factual impossibility: when D has set out to commit a crime but misunderstands the surrounding circumstances such that his conduct would not actually constitute a crime, but if the circumstances were as he believes them to be, his intended conduct would constitute a crime

a. traditional rule is that impossibility defense would be available but the modern rule is D has no defense in attempt

b. usually won’t be a valid defense

4. Inherent or obvious impossibility: in a few very unusual situations, it has been held that an attempt is not criminal if it is blatantly obvious that D’s chosen methods could not result in the completion of the crime

b. People v. Thousand [Casebook, 783]

i. Facts: D and Officer L engaged in chat room conversation, during which Officer L revealed he was, “Bekka,” a 14-year old girl and D was a 23-year old male; D sent a photo of his face and engaged in conversation that was sexually explicit; D sent a photo of male parts and described what he wanted to do with “Bekka” (Officer L) sexually; D invited Bekka to see him at his house so they could have sex but to be careful because he could “go to jail;” D asked Bekka if she could look over the age of 16 so his roommates couldn’t tell that she was a minor; D planned to meet her at a McDonald’s and when he looked inside and didn’t see Bekka, Officer L arrested him after recognizing him from his photo; trial court and Court of Appeals dismissed the charges

ii. Issue: Whether the existence of a child victim was an element that was required for the attempt charge to be valid; i.e. is the defense of impossibility applicable in this case because there was no way he could have attempted this crime without a child present

iii. Reasoning:  Impossibility arises when, because of D’s mistake of fact or law, his actions could not possibly have resulted in the commission of the substantive crime underlying an attempt charge; despite evidence of D’s criminal intent, he cannot be prosecuted for the completed offense because proof of at least one element of the offense cannot be derived from his objective actions; that’s when the question of whether D can be prosecuted for the attempted offense and when the defense of impossibility arises.

iv. At common law, legal impossibility is a true defense while factual impossibility is not.

v. Factual impossibility is when D’s intended end constitutes a crime but she fails to consummate it because of a factual circumstance unknown to her or beyond her control. (Example: D points an unloaded gun at someone and pulls the trigger thinking it’s loaded.)

vi. Pure legal impossibility exists if the criminal law does not prohibit D’s conduct or the result that she has sought to achieve.  (D has sex with a 15-year old believing the legal age of consent is 16, when it is actually 15.)

vii. When courts refer to legal impossibility they are usually referring to hybrid legal impossibility.  Hybrid legal impossibility exists if D’s goal was illegal but commission of the offense was impossible due to a factual mistake by her regarding the legal status of some factor relevant to her conduct.  (Both a legal and factual aspect to it.) (Example: D offers a bribe to a “juror” who is not a juror.  The mistake in this case affected the legal status of some aspect of D’s conduct but also included a mistake about some fact.)

viii. This Court does not recognize the concept of impossibility in either its factual or legal variant as a valid defense to a charge of attempt.  It is not clear from the words of MCL 750.92 (attempt statute) any legislative intent that the concept of impossibility provides any impediment charging a D with, or convicting him of, an attempted crime.

ix. To prove intent, the prosecution must prove an intention to commit an offense prohibited by law, and whether it was impossible for D to have committed the completed offense is simply irrelevant to the analysis.  Therefore, the nonexistence of a minor victim in this case does not give rise to a viable impossibility defense.

x. Disposition: The circuit court erred in dismissing the charge.

xi. Dissent: The attempt statute makes illegal an attempt to commit an offense prohibited by law.  It does not make illegal an action not prohibited by law.  Hence, one may conclude, the impossibility of completing the underlying crime can provide a defense to attempt.  Absent a statute abrogating legal impossibility, this common law rule continues to provide a viable defense.  If an element of the offense cannot be established, an accused cannot be found guilty of the prohibited act.  Since disseminating sexual material to a minor requires a minor, it is legally impossible for D to have committed the prohibited act.
xii. Model Penal Code: only a true legal impossibility is a defense

Model Penal Code Section 5.05 Grading of Criminal Attempt, Solicitation and Conspiracy; Mitigation in Cases of Lesser Danger; Multiple Convictions Barred

(1) Grading. Except as otherwise provided in this Section, attempt, solicitation and conspiracy are crimes of the same grade and degree as the most serious offense that is attempted or solicited or is an object of the conspiracy.  An attempt, solicitation or conspiracy to commit a [capital crime or a] felony of the first degree is a felony of the second degree.

(2) Mitigation. If the particular conduct charged to constitute a criminal attempt, solicitation or conspiracy is so inherently unlikely to result or culminate in the commission of a crime that neither such conduct nor the actor presents a public danger warranting the grading of such offense under this Section, the Court shall exercise its power under Section 6.12 to enter judgment and impose sentence for a crime of lower grade or degree or, in extreme cases, may dismiss the prosecution

Comparison of Common Law and Model Penal Code for Attempt Crime Impossibility Defense 

	
	Legal impossibility
	Factual impossibility
	Inherent (factual) impossibility

	Common Law
	Defense 
	No defense 
	Not a defense but it may fail actus rea of CL crimes

	Model Penal Code
	No defense; but 5.01 requires actor to intend to do something that is crime; if it turns out not a crime, he is not guilty of attempt
	no defense; guilty if the facts or conditions had been as he believed them to be
	No defense; however, when unlikely to cause harm, court can downgrade offense or dismiss prosecution. 


15. is this an exceptional jurisdiction where voluntary abandonment is a defense? (usually not)

a. policy considerations: 

i. criticism: attempt has been completed showing D is dangerous and has the culpability; also, there’s ease with which to falsify abandonment

ii. supporters: true voluntary abandonment where the change of heart is not due to the changed circumstances that make the crime more difficult is difficult to find; however, the evidence would show D is not presently culpable or dangerous; also the law should provide an incentive for abandonment

b. common law rule: voluntary abandonment is not a defense

c. Model Penal Code: voluntary abandonment is a possible defense if:

i. the abandonment is entirely voluntary where it was not motivated in any way by circumstances not present or apparent earlier which increase the risk of detention or apprehension or which increases the difficulty of committing the crime

ii. the abandonment must be complete and not just a decision to postpone the commission of the crime for a better opportunity

1. Commonwealth v. McCloskey [Casebook, 797]

a. Facts: An alarm sounded at a prison indicating someone was attempting to breach the prison; the alarm could not be heard in the recreation area where it was tripped; Guard Supervisor contacted two other guards and they conducted a search of the yard where they found cut barbed wire and a laundry bag filled with civilian clothing; a check revealed the bag belonged to D; D voluntarily explained to the Guard Supervisor that he was going to “make a break last night, but I changed my mind;” D testified he believed he shamed his family enough and went back to work in the boiler room where he was stationed; D had scaled a fence within the prison that led to the recreation yard and then to the prison wall and he only went so far as the yard before giving up his plan to escape; therefore, he was still within the prison

b. Issue: Whether D’s defense of abandonment is valid since he was still within the prison when he gave up his idea to make a break.

c. Reasoning: D was still within the prison, still only contemplating a prison breach, and not yet attempting the act.  He was thus in a position to abandon the criminal offense of attempted prison breach voluntarily, thereby exonerating himself from criminal responsibility. [Sloss – Judge Hoffman view]
d. Disposition: Judgment of sentence is vacated.

e. Concurring opinion: Had he been apprehended immediately after he snipped the wire and crossed the inner fence, D would have been found guilty.

f. In close cases, the decision is based on other considerations – here, the consideration is the voluntary abandonment of the plan.  In my opinion, D’s abandonment of the plan is a sufficient defense to the crime of attempted prison breach since it negates that the accused continues to be dangerous. [Judge Cercone view]
d. Abandonment as showing lack of intent: if abandonment is not a defense, evidence of abandonment may be used to show D lacked the mens rea required for attempt

e. It is not voluntary if: it is motivated by a change in circumstances which make it more likely to get caught

i. the fear must be from a particular threat or event

ii. if it is a generalized fear of apprehension, it may be voluntary

iii. it is just a postponement
iv. if it is just to transfer the criminal effort to another similar objective or victim

f. Restrictions: 

i. It has to be voluntary and complete.  It is voluntary if it is through the verbal urging of the victim, but through no extraneous intervention.

ii. You can’t perform the last necessary act (but no result) and then abandon (different from MPC in result crimes).

iii. You can’t abandon after serious injury.

iv. MPC view:

1. An abandonment that is voluntary and complete may be a defense for attempt.

2. 5.01(4) allows abandonment for incomplete attempts, or complete but imperfect result attempts if the criminal abandons his efforts or otherwise prevents its commission, under circumstances manifesting a complete and voluntary renunciation.

3. Abandonment defense applies to: 

a. under 5.01(1)(b): complete attempts where the result did not occur; 

b. under 5.01(1)(c): didn’t do the last act—incomplete

c. Doesn’t apply to where conduct is completed but the circumstances were not as D thought they were)

2.  Punishment:

a. Penalties for attempt: 

i. State statutes usually punish attempt with a lesser penalty than the completed crime

ii. MPC: authorizes the same penalty as the completed crime

b. Relationship of attempt to completed crime: attempt does not merge into the completed crime and is a clearly lesser offense than the completed crime; therefore D cannot be convicted of both attempt and the completed crime

i. the better view is that a D can be convicted of attempt even if the proof at trial shows that he successfully completed the crime

c. Relationship to other crimes: some courts have held there’s been an attempted attempt where one part of the crime has been attempted with the intent to complete the crime

i. Example: attempting to break in and enter with the intent to commit burglary


Summary for Attempt Crime
	Attempt 
	Mens Rea
	Actus Reus 
	Abandonment 
	Impossibility 

	Common Law
	Intent for every element 
	Proximity test

Res ipsa loquitur test (equivocality)
	NO defense 
	Legal imp. is defense; factual imp. is not a defense

	Model Penal Code
	Purpose for conduct and result; Same mens rea to circumstances to underlying crimes
	Substantial step that strongly corroborate his criminal purpose 
	It is a defense if voluntary and complete renunciation of criminal purpose
	Generally no defense 

More details see imp. table


CONSPIRACY
1. In General: particularly significant because:
a. the parties to a conspiracy (unlike those who commit attempt) may be convicted of the target crime and the conspiracy if the conspiracy is carried out; and 
b. the parties may, on the basis of the conspiracy, incur liability for crimes committed by other members of the venture
c. Common Law: it is a misdemeanor for two or more persons to agree to accomplish an unlawful purpose or a lawful act by unlawful means
d. Modern statutes: define conspiracy by statute and limit the scope of the crime
i. People v. Carter: no facts but defines criminal conspiracy [Casebook, 809]
1. Reasoning: Criminal conspiracy – a partnership in criminal purposes; a mutual agreement or understanding, express or implied, between two or more persons to commit a criminal act or to accomplish a legal act by unlawful means; started in common but now specifically proscribed by statute.  The gist of the offense lies in the unlawful agreement; the crime is complete upon formation of the agreement, it is not necessary to establish any overt act in furtherance of the conspiracy as a component of the crime; a two-fold specific intent is required for conviction: (1) the intent to combine with others; and (2) intent to accomplish the illegal objective.
2. Conspiracy is a crime that is separate and distinct from the substantive crime that is its object.  The guilt or innocent of a conspirator does not depend on the accomplishment of the goals of the conspiracy.  The conspiracy does not merge with the completed offense.  
3. A D may be convicted and punished for both the conspiracy and the substantive crime. 
2. Requirements for Liability for Conspiracy: the crime of conspiracy imposes several requirements for liability:
a. Mens Rea: has several aspects, each requiring separate consideration:
i. Intent to agree: D must have actually intended to agree or combine with others; requirement raises the need for an agreement
ii. Intent to accomplish objective: it is not sufficient that D merely knows he would further that objective; it must be shown that his purpose or desire is that the objective would be accomplished
1. People v. Swain [Casebook, 818]
a. Facts: D and his friends intended to steal a car in retaliation for having a car in their neighborhood stolen; D left the van with his friends earlier in the evening; Ds friends continued on and committed a drive-by and shot at kids listening to music in the street; D was not present for the drive-by; D initially had been convicted of conspiracy to commit murder in the second-degree and other crimes stemming from the drive-by
b. Reasoning: D argued second-degree murder in this case was based on implied malice which lacks an intent to kill; he argued for conspiracy to commit murder, prosecution needed to prove there was an intent to kill since conspiracy is based on intent to commit a certain crime
c. To sustain a conviction for conspiracy to commit a particular offense, the prosecution must show not only that the conspirators intended to agree but also that they intended to commit the elements of that offense.
d. Conspiracy is a specific intent crime, requiring an intent to agree or conspire and a further intent to commit the target crime, the object of the conspiracy.
e. It is precisely due to the nature of implied malice murder that it would be illogical to conclude one can be found guilty of conspiring to commit murder where the requisite element of malice is implied.
f. Disposition: D’s conviction is reversed.
iii. Requirement of a corrupt motive: some courts have held that, besides having the intent to agree and the intent to accomplish the objective, the parties to a criminal conspiracy must also have a “corrupt motive;” this means that each of the purported conspirators must be shown to have known that the objective of their agreement was illegal; other courts have rejected this saying there is no policy reason to require “awareness of the law”
b. Actus Reus: the actus reus of common law conspiracy is the entering into of the requisite agreement
i. Implied agreement sufficient: the agreement may be implied from the cooperative actions of the parties; thus, one who observes unlawful acts taking place and cooperates in their commission becomes a members of an agreement to carry out those acts, even if the participants never formally exchanged express commitments with each other
1. Commonwealth v. Azim [Casebook, 829]
a. Facts: Robinson and James were passengers in D’s car; when car stopped at a curb, Robinson called victim to the car; then Robinson and James got out and beat him up for his wallet; D was driving, was aware of what was happening and drove them away
b. Reasoning: Criminal conspiracy is a common understanding, no matter how it came into being, that a particular criminal objective be accomplished.  Proof is usually circumstantial evidence.  It may be inferentially established by showing the relationship, conduct or circumstances of the parties and the overt acts on the part of the co-conspirators have uniformly been held competent to prove that a corrupt confederation has in fact been formed.
c. Relevant to proving conspiracy: association with alleged conspirators, knowledge of the commission of the crime, presence at the scene of the crime, and participation in the object of the conspiracy.
d. Conspiracy to commit burglary has been found where D drove co-Ds to the scene of the crime and then later picked them up.
e. Once conspiracy is established and upheld, a member of the conspiracy is also guilty of the criminal acts of his co-conspirators.
f. Disposition: Conspiracy was established and D is guilty.
2. Commonwealth v. Cook [Casebook, 831]
a. Facts: Victim was on her way to friends’ house when she stopped to chat with two brothers who had previously approached her; they were sitting in a common area where a friend recognized her and said hello; they drank beer and brothers smoked marijuana; they walked to a convenience store to get more cigarettes; on the way, in a wooded area, victim slipped and D’s brother jumped on her and raped her; D stood by and did nothing
b. Reasoning: A combination of two or more persons who seek by some concerted action to accomplish a criminal act may be punished as a conspiracy.  It is essential to prove the existence of an unlawful agreement.
c. While openness will not automatically sanitize a conspiracy, highly visible conduct has to be considered inconsistent with the shadowy environment.
d. Proof of a tacit agreement to commit a crime may be enough to establish a conspiracy.
e. Absent from the formulation of accomplice liability is the necessity of establishing an agreement or consensus in the same sense as those terms are used in describing the agreement or combination which hallmarks conspiracy.
f. Here, no agreement could be found because the victim was with the brothers the whole time and they hadn’t planned to meet.
g. Disposition: not guilty
ii. Connecting one to existing agreement: relatively slight evidence will be sufficient to connect a particular D with an existing conspiracy
iii. Overt act requirement: modern version of the crime imposes an additional requirement of an overt act, beyond the making of an agreement
1. MPC: requires an overt act except for conspiracies to commit more serious offenses
2. Rationale for overt act requirement: serves to assure that the conspiracy is actually at work and is not simply a shared intention of the parties; also provides an opportunity for those who have agreed on a criminal venture to repent and abandon without liability
3. Definition of an “overt act”: one that effects the object of the conspiracy or that has a tendency to further the objective; it need not be a substantial step as required for attempt
4. Discussions as overt acts: conversations as part of reaching the agreement are not sufficient as overt acts but further conversations after the agreement is reach may qualify
5. One act of one member suffices: a single act in pursuit of the unlawful objective by any one of the members will suffice; when this act is performed, all parties to the agreement become liable for the conspiracy
a. People v. Sconce [Casebook, 857]
i. Facts: D offered Garcia $10k to kill “E” and told him who was involved.
ii. Garcia agreed to doing it or finding someone to do it.
iii. Garcia hired someone and they inspected E’s home and came up with the idea to plant a bomb.
iv. D called it off three weeks before they were planning to do it.
v. Garcia’s hireling was arrested before D called it off, one day after they inspected E’s home; D didn’t know of this.
vi. Reasoning: Once D’s participation in the conspiracy is shows, it will be presumed to continue unless he is able to prove, as a matter of defense, that he effectively withdrew from the conspiracy.
vii. Withdrawal requires “an affirmative and bona fide rejection or repudiation of the conspiracy, communicated to the co-conspirators.”
viii. Under CA law, withdrawal is a complete defense to conspiracy only if accomplished before the commission of an overt act.  However, if an overt act has been committed in furtherance of the conspiracy the crime of conspiracy has been completed and no subsequent action by the conspirator can change that.
ix. Here, D withdrew but because Garcia went to inspect E’s house, an overt act had been committed, and the conspiracy was completed.
x. Disposition: Dismissal of Information (Complaint) reversed; conspiracy was in fact established.
iv. Conspirator agrees with “unknown” co-conspirators: the parties to a conspiracy need not know the identities of the others involved or the number involved; thus, a particular member will be regarded as having conspired with all those he must have known were involved in the transaction whether he had specific information about them or not
3. Punishment: 

a. Common Law: conspiracy is a misdemeanor

b. Modern statutes: some impose penalties related to, but less than, those provided for the crime the parties agreed to commit

c. Model Penal Code: would impose the same punishment as is provided for the most serious offense that the parties conspired to commit

4. Conviction for Conspiracy and Completed Crime

a. Common Law: conspiracy followed by a completed crime merges into the completed crime

b. Modern view: Ds who conspire to commit a crime and then commit it can be convicted of both conspiracy and the crime committed
c. Model Penal Code: MPC says if there’s an agreement, and the crime is completed then you’re only punished for the completed crime, not the conspiracy
i. Rationale: persons who commit crimes by joint action are more dangerous than those who commit them individually because the group formed will often continue to commit other offenses
1. Pinkerton v. United States: [Casebook, 813]
a. Facts: D and his brother discussed ways to commit tax fraud; D did not substantially participate in the crime since during its commission he was in jail for another crime; initially convicted for what his brother did since he was found to have conspired
b. Reasoning: United States v. Sall – participation in the conspiracy was not itself enough to sustain a conviction for the substantive offense even though it was committed in furtherance of the conspiracy.  Evidence of direct participation in the commission of the substantive offense or other evidence from which the participation might fairly be inferred was necessary.
c. Here, there is a continuous conspiracy.  There is no evidence of the affirmative action on D’s part which is necessary to establish his withdrawal from it.  And so long as the partnership in crime continues, the partners act for each other in carrying it forward.  It is settled that an overt act of one partner may be the act of all without any new agreement specifically directed to that act.
d. Dissent: D was in jail for some of the time when Walter’s crimes were committed; proof shows Walter alone committed the substantive crimes.  The theory that both were partners in crime because of an agreement and this makes Daniel criminally liable as a principal for everything Walter did afterwards as long as Daniel didn’t revoke the agreement or withdraw is a dangerous precedent.
e. Guilt remains personal not vicarious for the more serious offenses and should be kept so.
f. Disposition: D’s conviction is affirmed; still guilty.
5. Special Problems Applying Conspiracy Law: many problems arise from the application of conspiracy law and usually are a result of the “agreement” requirement
a. Acquittal of co-conspirators – no “agreement”: sometimes courts require the acquittal of a D charged with conspiracy based on the status of the alleged co-conspirators
i. Traditional “plurality” requirement approach: under traditional analysis, a criminal conspiracy requires an actual criminal agreement between at least two parties (plurality)
1. Acquittal of all other co-conspirators: if all other co-conspirators are acquitted, D cannot be convicted; acquittal is not required if some of the other co-conspirators have been acquitted, because an agreement remains possible as long as there is at least one other possible guilty co-conspirator
a. the fact that other co-conspirators are not apprehended does not prevent D’s conviction for conspiracy as long as the prosecution proves the existence of an agreement
2. Dismissal of charges against other conspirators: some courts equate dismissal of charges with an acquittal while others reject this and proceed with prosecution
3. Showing that all co-conspirators were “feigned accomplices”: D cannot be guilty of conspiracy where all other co-conspirators are shown to have only feigned agreement; some courts even refuse to find conspiracy where the person feigning agreement has to perform an essential ingredient of the offense; based on the theory that the conspiracies will clearly not be carried out
a. Example: police officers pretending a willingness to undertake the crime
ii. Model Penal Code “unilateral” analysis: MPC would reach a different result in all the situations above by adopting the unilateral approach towards liability; MPC requires an agreement “by” D, not “between” D and at least one other; thus, a D can be convicted of conspiring with a person who has been acquitted or with a police officer feigning cooperation because the status of the co-conspirator is irrelevant and the only inquiry is whether D “agreed”

1. See MPC Section 5.03

Model Penal Code Section 5.03 Criminal Conspiracy 

 (1) Definition of Conspiracy.   A person is guilty of conspiracy with another person or persons to commit a crime if with the purpose of promoting or facilitating its commission he: 

  (a) agrees with such other person or persons that they or one or more of them will engage in conduct that constitutes such crime or an attempt or  solicitation to commit such crime;  or 

  (b) agrees to aid such other person or persons in the planning or commission of such crime or of an attempt or solicitation to commit such crime. 

 (2) Scope of Conspiratorial Relationship.   If a person guilty of conspiracy, as defined by Subsection (1) of this Section, knows that a person with whom he conspires to commit a crime has conspired with another person or persons to commit the same crime, he is guilty of conspiring with such other person or persons, whether or not he knows their identity, to commit such crime. 

 (3) Conspiracy with Multiple Criminal Objectives.   If a person conspires to commit a number of crimes, he is guilty of only one conspiracy so long as such multiple crimes are the object of the same agreement or continuous conspiratorial relationship. 

 (4) Joinder and Venue in Conspiracy Prosecutions. 

  (a) Subject to the provisions of paragraph (b) of this Subsection, two or more persons charged with criminal conspiracy may be prosecuted jointly if: 

   (i) they are charged with conspiring with one another;  or 

   (ii) the conspiracies alleged, whether they have the same or different parties, are so related that they constitute different aspects of a scheme of organized criminal conduct. 

  (b) In any joint prosecution under paragraph (a) of this Subsection:
(i) no D shall be charged with a conspiracy in any county [parish or district] other than one in which he entered into such conspiracy or in which an overt act pursuant to such conspiracy was done by him or by a person with whom he conspired;  and 

   (ii) neither the liability of any D nor the admissibility against him of evidence of acts or declarations of another shall be enlarged by such joinder;  and 

   (iii) the Court shall order a severance or take a special verdict as to any D who so requests, if it deems it necessary or appropriate to promote the fair determination of his guilt or innocence, and shall take any other proper measures to protect the fairness of the trial. 

 (5) Overt Act.   No person may be convicted of conspiracy to commit a crime, other than a felony of the first or second degree, unless an overt act in pursuance of such conspiracy is alleged and proved to have been done by him or by a person with whom he conspired. 

 (6) Renunciation of Criminal Purpose.   It is an affirmative defense that the actor, after conspiring to commit a crime, thwarted the success of the conspiracy, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose. 

 (7) Duration of Conspiracy.   For purposes of Section 1.06(4): 

  (a) conspiracy is a continuing course of conduct that terminates when the crime or crimes that are its object are committed or the agreement that they be committed is abandoned by D and by those with whom he conspired;  and 

  (b) such abandonment is presumed if neither D nor anyone with whom he conspired does any overt act in pursuance of the conspiracy during the applicable period of limitation;  and 

(c) if an individual abandons the agreement, the conspiracy is terminated as to him only if and when he advises those with whom he conspired of his abandonment or he informs the law enforcement authorities of the existence of the conspiracy and of his participation therein.
2. People v. Foster [Casebook, 836]

a. Facts: D asked Ragsdale if he was “interested in making some money;” D told him about an elderly man who kept numerous valuables; Ragsdale feigned agreement after D told him of the details of his plan to rob old man; D went to Ragsdale’s house and asked if he was ready to go; Ragsdale postponed meeting; Ragsdale called police and D was arrested in front of the old man’s house

b. Reasoning: Statute conflict issue because old statute required that “two or more persons” conspire together to commit a crime and therefore followed the bilateral theory.
c. New statute said, ““a person commits conspiracy when, with intent that an offense be committed, he agrees with another to the commission of that offense.”
d. State argued that the use of “a person” and “he agrees” indicates adoption of the unilateral theory under which D would be liable.

e. However, adoption of new statute did not include any footnotes or indication that the MPC view had been used and therefore a unilateral approach application based on the new statute could not be established.  Bilateral theory was found to be retained.

f. Disposition: not guilty since conspiracy required two or more persons and Ragsdale feigned agreement.
b. Wharton’s Rule – no conspiracy to commit concerted action crimes: many courts refuse to find a criminal conspiracy in situations involving an agreement to commit a crime that by its definition necessarily involves two or more people (requires a preliminary agreement between the parties); allows merger

i. Examples: adultery, incest, bigamy, dueling

1. Rationale: since the object crime always involves concerted preliminary action, an agreement to commit such crimes involves no socially dangerous behavior beyond what is already involved in the crime itself

ii. Exceptions: 

1. agreement involving more than essential participants – because the group formed is larger than necessary for the commission of the crime and the situation presents dangerous concerted action beyond what is necessary involved in the crime itself

2. objective of agreement not achieved: some courts will apply Wharton’s Rule only where the parties have accomplished their objective; i.e. the rule only bars conviction for both conspiracy and the completed crime; thus, courts may prosecute for conspiracy for not completing the crime, or the prosecution will choose to ignore the completed crime and prosecute only for conspiracy

iii. Wharton’s Rule as presumption of legislative intent: if the rule would bar conviction but there is also evidence of a legislative intent to impose liability, the legislative intent controls and criminal sanctions may be imposed

1. Iannelli v. United States [Casebook, 850]
a. Facts: D and more than five others conducted, financed, managed, supervised, directed/owned a gambling business – an offense prohibited by state law.
b. Reasoning: Third-party exception – Wharton’s Rule is inapplicable when the conspiracy involves the cooperation of a greater number of persons than is required for commission of the substantive offense.
c. Here, there were more people involved than necessary to commit the crime.  Therefore Wharton’s Rule did not apply and cannot be used to merge the crime of conspiracy and the target crime of gambling together.
d. Disposition: Affirmed, D is guilty of both conspiracy and the gambling target crime.
2. Gebardi v. United States [Casebook, 855]
a. Facts: Man, D, and woman, acted in concert to transport woman across state lines for the purpose of engaging in sexual intercourse with the man.
b. Reasoning: This case is not so much about merger but about the requirements of conspiracy as established in the Mann Act which prohibited the type of activity D and woman engaged in.
c. Mann Act: “any person who shall knowingly transport or cause to be transported, or aid or assist in obtaining transportation for, or in transporting, in interstate or foreign commerce any woman or girl for the purpose of prostitution or debauchery, or for any other immoral purpose.”
d. The act does not punish the woman for transporting herself.  For the woman to fall within the ban she must at least aid or assist someone else in transporting or in procuring transportation for herself.  But the aid and assistance must be more active than mere agreement.  Statute is for the one who is transporting her, not for the woman.
e. We perceive in the failure of the Mann Act to condemn the woman’s participation in those transportations which are effected with her mere consent, evidence of an affirmative legislative policy to leave her agreement unpunished.
f. Therefore, if the woman cannot be punished under the Act, D cannot be punished for conspiracy to commit a crime under the Mann Act since she is not guilty of making such an agreement
g. Disposition: Guilty conviction reversed.
c. Defenses to conspiracy: 

i. Impossibility of success: majority view is that impossibility of success of the target crime is not a defense to conspiracy; some courts however, distinguish between legal and factual impossibilities

ii. Withdrawal: 

1. Generally withdrawal is not a defense: traditional and still general rule is that a D’s withdrawal from a criminal conspiracy is not a defense no matter when it took place or the nature of D’s motive

2. MPC view: MPC would extend a defense to D who proved that he “thwarted the success of the conspiracy under circumstances manifesting a complete and voluntary renunciation” of the criminal purpose

3. While withdrawal is ordinarily no defense to the conspiracy itself, it is sometimes a defense to charges against D for crimes committed by other members of the conspiracy

6. Liability for Crimes of Co-Conspirators: significance of conspiracy law is especially great because it can make a D guilty of crimes committed by other persons in situations that would not create liability as an accomplice

a. General rule of co-conspirator liability: each member of a conspiracy is liable for those crimes committed by all other members that were:

i. a reasonably foreseeable result of the conspiracy; and

ii. committed in furtherance of the conspiracy

1. called the Pinkerton Rule, see Pinkerton v. United States
a. Distinction between accomplice liability: co-conspirator liability does not require the intent necessary for accomplice liability, nor need it be shown that the person on whom liability is placed provided the sort of assistance or encouragement that would otherwise be required to convict as an accomplice

b. Criticism: critics argue that it extends liability beyond acceptable boundaries; imposes liability for mere negligence but D can be convicted for crimes without proof he had any role at all in their commission

i. Model Penal Code: this is why MPC doesn’t include Pinkerton rule

b. Withdrawal preventing liability: if a D effectively withdraws from a criminal conspiracy, he will not be held liable for crimes thereafter committed by his former co-conspirators but will still be liable for the crime of conspiracy; there are prerequisites to a legally effective withdrawal:

i. Communication to all others: a withdrawal only becomes effective if and when it is communicated to all other members of the conspiracy; Supreme Court has noted that notifying every member may be an unmanageable task and suggested that affirmative acts inconsistent with the object of the conspiracy and communicated in a manner reasonably calculated to reach co-conspirators would be sufficient

ii. Timeliness: courts may require a withdrawal be timely; generally means that it must take place in time for the remaining co-conspirators to follow D’s example and stop the activity

iii. Prevention of target crime: one court has required that a D seeking to withdraw also affirmatively and successfully prevent the former co-conspirators from completing the venture
Comparison of Common Law and Model Penal Code for Conspiracy Crime
	Conspiracy
	Common Law
	MPC

	Rationale 
	Inchoate crime and group liability
	Solely as inchoate crime

	Object 
	“unlawful act” may be object of conspiracy
	Only a crime could be object of conspiracy

	Actus Reus 
	Traditional: agreement 

Modern: agreement + overt act
	Agreement + overt act (no overt act requirement for 1st and 2nd degree felonies; MPC5.03 (5))

Overt act is not necessarily criminal offense 

	Mens rea 
	Traditional: specific intent for all elements 

Modern: same as MPC on conduct and result

SL to attendant circumstances by SCT in Feola (awareness not required) but states vary. 

No conspiracy for negligence crimes
	Intent to conduct; 

Purpose to result

Culpability of underlying offense to circumstances

No conspiracy for negligence. crimes

	Merger
	Do not merge with target offense 
	Merge with target offense unless objectives go beyond particular offenses; can be charged with both conspiracy and target crime but can only be convicted of both

	Liable for target defense by co-conspirators
	Yes; Pinkerton rule was adopted 
	Pinkerton rule (conspiratorial liability) was rejected; accomplice liability required

	Plurality 
	Bilateralism
	Unilateralism

	Multiple conspiracy
	Depends on # of agreement; # of overt act doesn’t matter

Braverman: only one conspiracy for IRS fraud
	Only one conspiracy if multiple crimes are object of same agreement or continuous conspiratorial relationship 

	Abandonment defense
	NO
	Yes; Renunciation of criminal purpose: affirmative defense if he abandoned his effort or otherwise prevented its commission (withdrawal is not enough) 5.03(6)

	Withdrawal 
	Cannot wipe out past cons.; not liable for conduct after withdrawal
	Yes. Either tell her co-felon or report to police. 5.03(7)

	Impossibility defense
	NO
	NO

	Wharton’s rule 
	No conspiracy if agreement is required component of the substantive offense

Third party exception
	NO. But it has the merger rule; Wharton’s rule is not necessary here. MPC5.04(2)  or 2.06(6)(b)

	Immunity for substantive offense
	His/her act is required component of substantive offense but not criminal; Gebardi-Mann Act
	No immunity; but victim cannot be liable under accomplice 2.06(6)(a)
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